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In the Umited States Circmt Court of Appeals for 
the Ninth Circuit. 


No. 1585. 


OREGON-WASHINGTON RAILROAD & NAVI- 

GATION COMPANY, a Corporation, 
Plaintiff in Error, 
vs. 

ESTHER ROMI PENSO and BENSOIR PENSO, 
by His Guardian ad Litem LEON BEN- 
EZRA, 

Defendants in Error. 


Praecipe for Transcript. 

To the Clerk of the United States ‘District Court for 
the Western District of Washington, Southern 
Division: 

You will please prepare copies of the following 
papers to constitute transcript on writ of error in 
the above-entitled cause, the caption (excepting on 
the complaint), all endorsements, verifications and 
acceptances of service, etc., to be omitted. Tran- 
script to be printed according to the Circuit Court 
of Appeals rules: 

Amended complaint. 

Answer of defendant. 

Reply to answer. 

Motions for directed verdict. 

Verdict. 

Judgment. 

Bill of exceptions. 
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Order settling bill of exceptions. 

Order allowing writ of error. 

Assignment of errors. 

Cost and supersedeas bond, with approval of the 
court thereon. 

Stipulation as to exhibits. 

Order directing the original exhibits to be trans- 
mitted. 

Stipulation relating to transcript. 

Admission of service of order allowing writ of error, 
ete. 

You will also transmit with the original citation 
and other papers which are required to be trans- 
mitted the original acceptance of service of writ of 
citation upon the defendants in error. 

This praecipe. 
J. B. BRIDGES, 
BRIDGES & BRUNNER, 
SULLIVAN & CHRISTIAN, 
Attorneys for Plaintiff in Error. 
(Filed Jan. 12,1916.) [2] 
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In the Umted States District Court, for the Western 
District of Washington, Southern Division. 
No. 1585. 

ESTHER ROMI PENSO and BENSIOR PENSO, 
by His Guardian ad Litem, LEON BEN- 
EZRA, 

Plaintiffs, 
VS: 


OREGON-WASHINGTON RAILWAY & NAVI- 
GATION COMPANY, a Corporation, 
Defendant. 


Second Amended Complaint. 

Comes now the above-named plaintiff, Esther 
Romi Penso for herself, and Bensior Penso, by his 
guardian ad litem, Leon Benezra, and complaining 
of the above-named defendant, Oregon-Washington 
Railway & Navigation Co., a corporation, alleges as 
follows: 

I. 

That on the 11th day of April, 1914, Bensior Penso 
was a minor of the age of eleven years; that Leon 
Benezra is the duly appointed, qualified and acting 
guardian ad litem of the said person and estate of 
Bensior Jenso, a minor, having been appointed such 
guardian ad litem on the 11th day ‘of April, 1914, 
and as such guardian ad litem has been duly author- 
ized to prosecute this action for and on behalf of said 
minor. 

2. 
That the said plaintiff, Esther Romi Penso, was 
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the wife of the said Haim Jack Penso, and that the 
plaintiff, Bensior Penso, a minor appearing by his 
guardian ad litem, Leon Benezra, is the son of the 
said Haim Jack Penso, deceased. 

Brio 

That the defendant, Oregon-Washington Railway 
& Navigation Company, is a corporation organized 
and existing under and by virtue of the laws of the 
State of Oregon, and engaged in the operation of a 
line of railway in the State of Washington, and par- 
ticularly in Chehalis County and at Hoquiam, in said 
State. 

4. 

That on or about the 4th day of November, 1913, 
at about the hour of six o’clock in the evening, the 
said Haim Jack Penso was returning from his place 
of occupation in East Hoquiam to his boarding- 
house in West Hoquiam; That in so doing, it was 
his custom and that of his fellow workmen to cross 
the Hoquiam River from East Hoquiam to West 
Hoquiam over the bridge of the Northern Pacific 
Railway Company, and said bridge was used for a 
common passageway by the said Penso and many 
other persons, with the knowledge and consent of the 
Northern Pacific Railway Company and of the de- 
fendant; that such practice had been continued for 
some years and was at the invitation of the defendant 
and the said Northern Pacific Railway Company, 
which invitation, practice and custom was well 
known to the defendant, its agents, officers and em- 
ployees. 
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That on the night in question, the said Haim Jack 
Penso, following the said custom and accepting the 
said invitation was in the act of crossing said bridge, 
as aforesaid, and had reached a point somewhere 
near the middle of said bridge when a certain passen- 
ger car, propelled by gasoline engines, and known 
as a gasoline motor car, owned and operated by the 
defendant, approached said bridge and [4] the 
point where the said Haim Jack Penso was crossing 
said bridge, at a high and unusual rate of speed, and 
was carelessly and negligently driven upon the said 
Ham Jack Penso in such a careless and negligent 
manner that the said Haim Jack Penso was knocked 
from the bridge into the waters of the Hoquiam 
River and was either killed by the striking of the car 
or drowned as a result of being knocked from said 
bridge. That as before alleged, the car was negli- 
gently and carelessly driven and at a high rate of 
speed, that the said Haim Jack Penso was in plain 
view for a considerable period of time before he was 
struck by said car. That he sought, by every means 
in his power, to escape from said car, but that said 
car was carelessly and negligently driven upon him 
and no effort or attempt was made upon the part of 
the engineer or motorman of said car to slacken the 
speed of the same, or in any manner attempt to pre- 
vent said car from striking the said Penso. That 
the said Ham: Jack Penso, was in plain view of the 
employees of the defendant operating and driving 
said car, and particularly the engineer or motorman, 
of the car, for a distance of four hundred feet from 
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the point where he was struck, and his efforts to es- 
cape were, or could have been, plainly seen by the 
said engineer or motorman, but that as before al- 
leged, said engineer or motorman carelessly and 
negligently drove said car upon him and caused his 
death. 

6. 

That said Haim Jack Penso was an able-bodied 
man of the age of years, capable of earning two 
and 50/100 dollars ($2.50) per day. [5] 

ie 

That as before alleged, the said Haim Jack Penso 
was the husband and father, respectively, of the 
plaintiffs, that by reason of the foregoing facts they 
have been deprived of the financial support afforded 
them by the said Haim Jack Penso, and of nurture 
and of the intellectual, moral and physical training 
which only a parent can give to his children, and have 
further been deprived of a prudent, kind and affec- 
tionate husband and father, which was material to 
their comfort and valuable as counsel to the wife 
and children of said deceased whereby they have been 
injured in the sum of Twenty Thousand Dollars 
($20,000). 

WHEREFORE, The plaintiffs pray for damages 
against the defendant in the sum of Twenty Thou- 
sand Dollars ($20,000), for their costs and disburse- 
ments in this action, and for such other and further 
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relief as to the Court may seem just. 
MORGAN & BREWER, 
Attorneys for Plaintiff. 
(Verification. ) 
(Filed July 31,1914.) [6] 


Answer to Second Amended Complaint. 

The Oregon-Washington Railroad & Navigation 
Company, defendant, answers the second amended 
complaint herein, as follows: 

die 

Answering the allegations contained in paragraph 
1, it says that it has no knowledge or information 
sufficient concerning the truth of the matters and 
things therein set out, to form a belief, wherefore it 
denies each and every allegation in said paragraph. 

KI. 

Answering paragraph 2, it says that it has not 
knowledge or information sufficient to form a belief 
as to the truth of the matters and things contained 
in paragraph 2, of the said complaint, wherefore it 
denies each and every of said allegations. 

Kil. 

Answering that part of paragraph 4, which alleges 
that on or about the date and time therein mentioned 
the person therein mentioned was returning trom 
his place of business to his boarding-house, and that 
in so doing it was his custom and that of his fellow 
workmen, to cross the Hoquiam River as in said 
paragraph set out, it says that it has not knowledge 
or information sufficient to form a belief as to the 
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truth thereof, wherefore it denies the same, and it 
denies that the said bridge was used for a common 
passageway by the said Penso and others, and denies 
that the said bridge was used as a common passage- 
way by the said Penso and others, with the knowledge 
and consent of the said defendant, and denies that 
the practice of the said Penso and others to use the 
said bridge as in said paragraph [7] set out, had 
continued for some years, and denies that the said 
Penso or others crossed upon the said bridge at the 
invitation of the said defendant or the said Northern 
Pacific Railway Company, and denies that the said 
defendant had knowledge of the custom and practice, 
as alleged in said paragraph. 
IV. 

Denies each and every allegation contained in 
paragraph 5. 

Ne 

It says that it has not knowledge or information 
sufficient to form a belief as to the truth of the mat- 
ters and things set out in paragraph 6, wherefore it 
denies each and every allegation in said paragraph 
contained. 

VI. 

It denies each and every allegation contained in 
paragraph 7, and particularly denies that the said 
plaintiffs have been damaged or injured in the sum 
of $20,000 or in any other sum whatsoever. 

And further answering unto the said amended 
complaint and by way of a first affirmative answer, 
the defendant alleges. 
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1. 

That it has complied with all the laws of the State 
of Washington with reference to foreign corpora- 
tions, and has seasonably paid its license fees to the 
State of Washington. 

2. 

That at all of the times mentioned in the com- 
plaint the defendant had certain arrangements with 
the Northern Pacific Railway Company for the use 
of the latter’s bridge across the Hoquiam River ; that 
at all said times the said bridge was strictly a rail- 
road bridge and was in no respects constructed or 
provided for the use thereof by persons walking, and 
that during all of [8] such times all persons were 
strictly prohibited from using the said bridge by 
walking over or across the same, and that if on the 
occasion mentioned in the complaint herein, the said 
Penso did walk upon, over and across the said bridge, 
he did same with full knowledge that such bridge was 
only a railroad bridge and was not constructed for or 
intended to be used by persons walking, and that all 
persons were forbidden and prohibited to go upon 
or walk across the said bridge, and that during all 
such times the said Penso well knew that the said 
bridge was constantly used by the said railroads and 
other railroads, in taking cars and trains across the 
same, and well knew that a railroad train or engine 
might cross upon the said bridge at almost any time 
of the day or night, and well knew and appreciated 
the great dangers incident to undertaking to walk 
across the said bridge, and knew and appreciated 
that it was dangerous for persons to walk across said 
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bridge at any time during the day or night, and de- 
fendant alleges that if the said Penso did at or 
about the time in said complaint mentioned, under- 
take to walk across the said bridge, he did so with 
full knowledge that the said bridge was not a foot 
bridge, and with full knowledge that it was exceed- 
ingly dangerous for him so to do, and with full ap- 
preciation of all the dangers incident to walking 
across the said bridge, and that if he went upon and 
undertook to walk across the said bridge as set out in 
the complaint, he thereby assumed all of the risks 
and dangers incident to so doing, and if he was in- 
jured while walking across the said bridge or while 
being thereupon, he should not be permitted to have 
any recovery herein, because of his knowledge of 
the dangers and his assumption of all such dangers 
and risks. 

And the said defendant further answering the said 
complaint [9] and by way of a second affirmative 
defense, alleges: 

ale 

It alleges each and every allegation contained in 

paragraph I, of the first affirmative defense herein. 
Ze 

That at all of the times mentioned in the complaint, 
the bridge across the Hoquiam River and hereinbe- 
fore mentioned, was intended to be used only for the 
carrying of trains and cars upon the same and over 
and across the said Hoquiam River, and that said 
bridge was not in anywise provided or construed for 
foot travellers, and that during all the times men- 
tioned in the complaint and ‘for a long time prior 
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thereto, the said Penso had full knowledge that the 
said bridge was not constructed for or intended to be 
used by persons walking across the same, and knew 
that all persons were forbidden to walk upon or 
across the said bridge, and knew the said bridge was 
used extensively for taking trains across the same, 
and knew that trains were liable to cross the same 
at any time of day or night, and particularly knew 
that the defendant’s gasoline car mentioned in the 
complaint; was scheduled to leave Hoquiam for 
Montesano, so as to cross the said bridge at the time 
it is alleged in the complaint the said Penso was in- 
jured on the said bridge; that at approximately the 
time mentioned in the complaint, the said gasoline 
car, on its regular trip aforesaid, reached the said 
bridge and approached and went upon the westerly 
end thereof, very slowly, and that at said time the 
said car had burning a very strong headlight, which 
could have been seen by any person undertaking to 
eross the said bridge, long before he would get upon 
the said bridge or in a place of danger, and that at 
the said time it was very dark and windy and rain- 
ing. [10] 
of 

That if at the time mentioned in the complaint, the 
said Penso undertook to cross the said bridge, he was 
negligent in so doing and his negligence materially 
contributed to his injury, if he were injured, in the 
following manner, to wit: That the said Penso was 
negligent in going upon the said bridge for the pur- 
pose of crossing the same or otherwise, for the reason 
that the said bridge was not prepared for nor used 
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by persons travelling afoot, and he was further neg- 
ligent in going upon the said bridge, for the reason 
that he knew that trains were liable to cross the said 
bridge at any time, and particularly knew that de- 
fendant’s gas car was due on its regular trip, to cross 
the said bridge from the west, at the time alleged in 
the complaint; that if the said Penso did at the time 
aforesaid, undertake to cross over the said bridge, 
he was further negligent in not observing the head- 
light and the approach of the said car and getting out 
of the way of danger by coming in contact with the 
said car, and that if he was injured, his injury was 
the result of his own negligence in getting or Jump- 
ing in front of the said car as it was moving along, 
and in failing, upon seeing or hearing the approach 
of the said car, to get out of the way and avoid dan- 
ger of being run into by such ear, and if the said 
Penso was injured at or about the time set out in 
the complaint, his injury was duly solely to his own 
fault and his own carelessness and without any fault 
or carelessness upon the part of the defendant or its 
employees. 

WHEREFORE the defendant prays that the 
plaintiffs take nothing by their action and that de- 
fendant may go hence without day and recover its 
proper costs and disbursements herein. 

BRIDGES & BRUENER, 
BOGLE, GRAVES, MERRITT & BOGLE, 
Attorneys for Defendant. 
( Verification.) 
(Filed Sept. 18, 1914.) [11] 
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Reply. 

Comes now the plaintiff, and for reply to the first 
affirmative answer and defense of the defendant, and 
for reply to the second answer and defense, denies 
each and every allegation therein contained. 

MORGAN AND BREWER, 
Attorneys for Plaintiff. 
(Verification. ) 
(Filed Sept. 19, 1914. [12] 


Motion (For a Directed Verdict). 

The evidence being in and both parties having 
rested, the defendant now moves the Court to in- 
struct the jury to return a verdict against the plain- 
tiff Esther Romi Penso, on the ground that the evi- 
dence is insufficient to submit the case to the jury. 
BRIDGES & BRUENER, 

SULLIVAN & CHRISTIAN, 
Attorneys for Defendant. 
(Filed Oct. 27, 1915.) [13] 


Motion (For a Directed Verdict). 

The evidence being in and both parties having 
rested, the defendant now moves the Court to in- 
struct the jury to return a verdict against the plain- 
tiff Bensior Penso, on the ground that the evidence 
is insufficient to submit the case to the jury. 

BRIDGES & BREUNER, 
SULLIVAN & CHRISTIAN, 


Attorneys for Defendant. 
(Filed Oct. 27,1915.) [14] 
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Verdict. 

We, the jury empanelled in the above-entitled 
cause, find for the plaintiffs and assess their dam- 
ages at the sum of Twenty-five Hundred Dollars 
($2,500). 

MEYER JACOB, 
Foreman. 
(Filed Oct. 28,1915.) [15] 


Judgment. 

This cause having come on to be heard upon the 
issues of fact, before the above-entitled court, and a 
jury, at Tacoma, Washington, on the 26th day of 
October, A. D. 1915, and evidence on behalf of the 
plaintiffs and defendant having been heard, and the 
cause having been submitted to a jury, and the jury 
having heretofore returned a verdict in favor of the 
plaintiffs, and against the defendant, in the sum of 
TWO THOUSAND FIVE HUNDRED DOLLARS 
($2,500), now, therefore, 

IT IS ORDERED, ADJUDGED, and DECREED: 
That the plaintiffs do have and recover of and from 
the defendant, the sum of TWO THOUSAND FIVE 
HUNDRED DOLLARS ($2,500), with their costs to 
be taxed at the sum of $175.80 Dollars: 

Dated this 1st day of Nov. A. D. 1915. 

EDWARD E. CUSHMAN, 
Judge. 
(Filed Nov. 1, 1915.) [16] 
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Bill of Exceptions. 

Be it remembered that heretofore on the 26th day 
of October, 1915, the above cause came on for trial 
before the Honorable Edward E. Cushman, Judge, 
and a jury, Morgan & Brewer and A. E. Cross ap- 
pearing as attorneys and counsel for plaintiff, and 
J. B. Bridges, Sullivan & Christian, and Bogle, 
Graves, Merritt & Bogle, appearing as attorneys and 
counsel for defendant, whereupon the following pro- 
ceedings were had and testimony taken, to wit: 

Plaintiff offered in evidence a certified copy of the 
plat of Hoquiam Tide and Shore Lands and the dedi- 
cation thereof as made by the Commissioner of Pub- 
lic Lands of the State of Washington, showing the 
dedication of June 10, 1895, for the purpose, as coun- 
sel stated, of showing the nature of the street over 
which the railroad ran and upon which the bridge 
mentioned in the pleadings was located. 

Defendant’s counsel objected to the introduction 
of this in evidence on the ground that the same was 
immaterial and that it made no difference whether 
the bridge was a prolongation of the street or not. 
[17] 

The Court overruled the objection. To which 
ruling of the Court the defendant excepted, and the 
exception was allowed. The paper was admitted in 
evidence, marked Plaintiff’s Exhibit 1. 

Plaintiff’s counsel then offered in evidence a cer- 
tified copy of the rededication of the same lands by 
the same office, being Plat 2, Hoquiam Tide and 
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Shore Lands, filed on the 21st day of July, 1913, and 
purporting to show the railroad bridge in question. 
Counsel stated that this was offered in evidence to 
show the present status. 

To the introduction of this in evidence defend- 
ant’s counsel objected, upon the same ground as that 
made to the previous offer; that it was immaterial. 

The Court overruled the objection. To which 
ruling of the Court defendant excepted and the ex- 
ception was allowed. The paper was admitted in 
evidence, marked Plaintiff’s Exhibit 2. 

Counsel for plaintiff then offered in evidence Ordi- 
nance No. 70 of the city of Hoquiam, an ordinance 
granting a franchise to the railway company to oper- 
ate over this street, which appeared upon its face to 
have been granted to Harry C. Heermans; the copy 
being under the seal of the city and the clerk of the 
city of Hoquiam. Counsel stating that it was 
offered for the purpose of showing the public nature 
of the highway or street over which the railway ran, 
and that plaintiffs would connect the ordinance up 
with the railway company by showing the transfer 
to the Northern Pacific. 

To which counsel for defendant objected upon the 
ground that the same was immaterial; stating that 
the injury, if it occurred at all, occurred on the 
bridge which spans the Hoquiam River and that it 
would be wholly immaterial that the [18] rail- 
road company had a right to operate on the street on 
one Side or the other, or both sides of the bridge. 

Lhe Court overruled the objection. To which 
ruling of the Court the defendant excepted and the 
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exception was allowed. The paper was admitted in 
evidence, marked Plaintiff’s Exhibit 3. 

Counsel for plaintiff offered in evidence the pro- 
ceedings of the city council of the city of Hoquiam, 
under the seal of the city, and certified by the clerk, 
showing the transfer of the ordinance last referred 
to to the Northern Pacific Railway Company and 
stated that this was defendant’s authority for build- 
ing a bridge where the bridge was then built, show- 
ing a transfer from Mr. Heermans to it. 

To this counsel for defendant objected on the 
ground that it was immaterial. The Court overruled 
the objection. To which ruling of the Court defend- 
ant excepted and the exception was allowed. The 
paper was admitted in evidence, marked Plaintiff’s 
Exhibit 4. 

Testimony of Leon Benezra, for Plaintiff. 

LEON BENEZRA, a witness on behalf of plain- 
tiff, testified as follows: 

That he was then living at Seattle, Washington, 
and had been living there for a year past. That he 
formerly lived at Hoquiam about four and a half 
years. That he knew the deceased, Haim Jack 
Penso, during his lifetime; that the deceased was 
always his chum; that witness did all of his work 
with him; and that they lived together at the same 
place and associated together. That he first became 
acquainted with the deceased in 1910 in Hoquiam. 
That he knew deceased’s [19] brother and when 
he went to Hoquiam he met deceased there and this 
was the way he became acquainted with the de- 
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ceased. ‘That he knew the deceased’s brother in 
Europe, and became acquainted with the decased in 
1910. That at that time the deceased worked at the 
National Lumber Company carrying slabs for the 
fire at the fire-box. That he worked there over two 
years, then he quit and worked somewhere in Aber- 
deen, he did not know where, and then deceased 
came back to the Coats Shingle Co. and worked about 
fourteen or sixteen months carrying blocks to the 
sawyers. That the deceased and witness lived in 
the same house—503 6th street, on the east side of 
the Hoquiam River. That they lived there about 
fifteen or sixteen months, something like that. That 
the Coats Shingle Co. was at the foot of Ontario 
street on the opposite side of the Hoquiam River 
from where they lived. That it took fifteen or 
twenty minutes to walk from the bridge referred to 
the Coats Shingle Co. Four months before Penso 
was killed the witness left Hoquiam for Seattle. 
That when Penso was killed witness was going to 
San Francisco by water. Witness left Seattle 
November 1st and November 4th Penso was killed 
and after fifteen days he wired to Penso’s brother, 
whom he knew in Kurope. That he became ac- 
quainted with Penso’s brother when he was in 
Greece working for the Turkish Consulate at Patras. 
That he also met Penso’s brother in the United 
States. That he was the same nationality as wit- 
ness. 

That he became acquainted with the deceased at 
Hoquiam in 1910, through correspondence. That 
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he was the guardian ad litem of the child in this ac- 
tion, and was the Leon Benezra mentioned in the 
complaint as the guardian ad litem of Bensoir Penso. 
{20} 

That he was not personally acquainted with the 
family of the deceased. That he had had corre- 
spondence with the plaintiff, Romi Penso, prior to 
the death of the decedent. 

Then witness was asked the following question by 
plaintiff’s counsel: ‘‘At whose request did you cor- 
respond with her?’’ 

To this question defendant’s counsel objected as 
incompetent, immaterial and irrelevant. The ob- 
jection was overruled by the Court. Defendant ex- 
cepted and the exception was allowed. Witness 
answered that he wrote to Romi Penso when her 
husband was killed. 

Witness then further testified that during the life- 
time of the deceased, and at his request, witness 
wrote to a person calling herself Esther Romi Penso. 
That he used to write to her once a month, sometimes 
twice a month, at deceased’s request. That witness 
received letters from Romi Penso. That he used to 
have an answer for almost every letter. That this 
continued during all the time he was living at Ho- 
quiam—414 years. That he letters which he wrote 
to Romi Penso were directed to different addresses. 
Sometimes to her mother’s and sometimes to her 
uncle’s address, at Dardanelles, Turkey. That the 
deceased was a Turkish subject of Jewish nation- 
ality. 
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CHELBOM AMERI, a witness for plaintiff, testi- 
fied as follows: 

That he knew Haim Penso, deceased, during his 
lifetime. That he had known him since he was a 
boy. He was his cousin. Knew him at Dardanelles, 
Turkey. That he knew deceased’s wife and his boy. 
That he had known deceased’s boy since he was born. 
That he lived just two houses away from him. He 
[21] was his neighbor. That he knew Haim 
Penso and Esther Romi Penso were married. He 
was there when they were married. That they were 
married fourteen years ago. The boy age twelve 
years, deceased age 39 years, witness age 31 years, 
age of wife of deceased 35 years. That witness had 
known Penso since witness was born. That he lived 
by deceased about 19 years in Turkey, at Dardan- 
elles. That he did not know when deceased came to 
this country. That he saw him after deceased came 
here. That witness came to this country first—11 
years ago. That he thought the deceased had been 
in the United States five or six years. That witness 
was a laboring man. That deceased worked for a 
living in a sawmill at Hoquiam. That he never had 
any letters from the family of the deceased. That 
witness did not have any other relations in this 
country. That he now lived back in New York. 
That he saw the deceased last about two years before 
his death, at Seattle. 

That back in Turkey the deceased and Esther Romi 
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lived together as husband and wife. That deceased 
was a laboring man in the old country. Did pick 
and shovel work and other work like that. 

That witness never got any letters from Mrs. Penso 
or from the boy. 

That deceased and Mrs. Penso were married at 
Dardenelles, Turkey. That they had a man marry 
them—a churchman. That they were married in 
the Jewish religion, at deceased’s house. That he 
did not know what month they were married in. 
That after they were married they lived together 
and among their friends and acquaintances were 
known as man and wife and went from place to 
place as man and wife. They told people they were 
husband and wife and everybody knew they were hus- 
band and wife. [22] 

On cross-examination by defendant’s counsel wit- 
ness testified that he had lived at Seattle five vears, 
never lived at Hoquiam. That Penso had been in 
this country five or six years before his death. 

That witness had never been back to Turkey or 
the old country since coming to this county. That 
deceased never went back to Turkey after he came 
to this country. 

[Testimony of Leon Benezra, Recalled, for 
Plaintiff. | 


LEON BENEZRA being recalled as witness for 
plaintiff testified as follows: 

That he had written to Esther Romi Penso about 
every month and sometimes twice a month. That he 
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usually sent every month money to her. He sent 
this money in deceased’s name. That witness made 
the applications. That deceased sometimes sent to 
Esther Romi Penso twenty-five dollars, sometimes 
thirty dollars, sometimes fifty dollars, sometimes 
fifteen dollars per month. That this money was sent 
by money order, postoffice or bank draft. Once $50 
was sent her through a man who lived at Hoquiam 
whom deceased knew. That deceased sent this 
money throughout a period of four years or some- 
thing like that. That deceased sent her altogether 
nearly two thousand dollars in four years. Might 
be more, witness could not state exactly. 

That witness had received no letters from Mrs. 
Penso since Penso’s death. She sent her letters to 
Penso’s brother, in New York. 

That at one time he was connected with the Turk- 
ish Consulate in Greece. That deceased was of Turk 
nationality. That he never became a citizen of the 
United States. That Mrs, Penso lived, during the 
years referred to and up to the last time he [238] 
heard from her, and still lived, in Dardanelles, 
Turkey. 

On cross-exaiination by defendant’s counsel, the 
witness testified that Mrs. Penso’s son lived with 
Mrs. Penso, his mother, and the son had never been 
in this country. That witness used to work in a 
sawmill at Hoquiam for the Hoquiam Lumber & 
Shingle Co. and the Coats Shingle Co. That he 
roomed with the deceased all the time. That deceased 
was about 40 years of age. That he could not write 
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at all. That he wrote all of decease’d letters. That 
he read all of deceased’s letters and all of his cor- 
respondence. 

Testimony of J. A. Lewis, on Behalf of Plaintiff. 

By stipulation of counsel an affidavit of one J. A. 
Lewis was read in behalf of plaintiff in lieu of a depo- 
sition, as the testimony of Mr. Lewis. This was as 
follows: 

“J. A. LEWIS, being first duly sworn, upon oath, 
deposes and says: That he is the manager of the cor- 
poration known as the Coats Shingle Company, that 
at the time of his death Haim Penso was employed 
by the company at a daily wage of $2.50 per day; that 
he had been steadily employed by the company as 
block piler for a period from May 14, 1912, to No- 
vember 4, 1913, at which time he was killed. That 
of that time he worked 64 days at $2.25 per day and 
worked 385 days at $2.50 per day; and further affiant 
sayeth not.”? [24] 


Testimony of John G. Girard, Witness for Plaintiff. 


Direct Examination. 

Witness lived at 410 Monroe street, Hoquiam. 
Had lived there 29 years, was 30 years of age. That 
for seven years from 1906 to 1913, he had worked 
at the Hoquiam Lumber and Box factory in Ho- 
quiam. Last for last four years he was there he had 
charge of the box factory. 

That he lived in the north end of Hoquiam on the 
other side of the river from the Box Company’s plant, 
it being on the east side. 
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That the National Lumber & Box Co. was located 
on the east side of the river. That the railroad went 
right through the yard and a part of the plant was 
located on one side of the railroad track and part on 
the other. That he crossed the bridge there twice 
a day for nearly ten years and observed others cross- 
ing the same bridge. That employees used to cross 
the bridge going to work in the morning and return- 
ing home. That the employees of the plant referred 
to habitually crossed the bridge. That he had seen 
about 100 persons preparing to cross the bridge one 
time. That he had also seen that many crossing the 
bridge ata time. That he had been behind fifty him- 
self, waiting his turn, and that this continued up to 
the time that he quit the National. Most anybody 
crossed during the last five years that witness was 
there. People had crossed it who were not em- 
ployees that he knew of. People looking for jobs 
had crossed the bridge. 

That he knew where the Eureka Lumber & Shingle 
Co. plant was located. That the employees of this 
company used the bridge. That he knew where the 
Posey Manufacturing Co. was located. That he did 
not know anything particular about the employees 
there. [25] 

That he knew where the Coats Shingle Company’s 
plant was located and that several of the employees 
of this company crossed the bridge. 

That at one time witness was employed by the Boice 
Lumber Co. That three of the employees used the 
bridge. That when the bicycle of witness was broken 
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he did. Witness was then shown Plaintiff’s Ex- 
hibit 2, and pointed out to the jury where the bridge 
was located on the map and where the National Lum- 
ber & Box Company was located and stated that the 
box company was on one side and the sawmill was on 
the other side. That he worked in the box factory 
on the northerly side of the railroad. Also testified 
that he lived on the opposite side of the river from 
where he worked and pointed out on the map where 
he lived. 

Witness then pointed out on the map where the 
Eureka Lumber Company’s plant was located, the 
Coats plant, the Boice Lumber Company and the 
Posey Manufacturing Co. 

That referring to persons not employees of these 
plants, he had seen people using the bridge looking 
for work and going home again if they did not find it, 
several of them. 

That on the west side of the bridge, people would 
come from the Northwest Lumber Company’s yards 
and they would strike a four-board walk about 80 
féet long and then would come to a pair of stairs 
which would take you right up to the bridge. That 
you had a seven-foot walk up there and you were 
right on the bridge then. That the bridge was tinned 
for traffic. On the other end of the bridge, for the 
convenience of passengers there were planks on each 
side and steps on each side going down into the Na- 
tional yards. 

That the main part of the town was on the west 
side of the [26] west side of the river, but there 
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were lots of people living on the east side of the river. 
That with reference to people living on the east side 
of the river and going to work at theNorthwestern 
mill across the bridge, there were several that crossed 
the bridge going to work at the Northwestern Mill 
and the Grays Harbor Mill too. 

That women and children crossed the old bridge 
in 1906 or 1907, and that was about the only time 
that they crossed. That he meant by the old bridge 
a wooden bridge built there before the steel bridge 
was. That the steel bridge was built on practically 
the same site as the wooden bridge and was used by 
the same company. That there was no difference in 
the use of the old bridge and the steel bridge so 
far as people travelling back and forth were con- 
cerned. 

That he went to work in the morning at 7 o’clock, 
leaving his home at half past six. That the bridge 
was closed pretty nearly every morning, excepting 
when there was a boat going through. That for the 
first period he worked there the bridge was closed 
for the men, but later on a log train was in the habit 
of coming through there about between half past six 
and seven, then it was always closed. That in the 
evening he crossed the bridge Just after six. 

That the bridge was closed a good deal of the time, 
so that traffic could past across it and it was closed 
a good deal of the time whether trains were passing 
back and forth or not. That he was never late at 
work unless the bridge detained him. 

That he might have been delayed fifteen or twenty 


28 Oregon-Washington R. R. & Nav. Co. 


(Testimony of John G. Girard.) 

times during the years he worked there. That while 
witness was passing that way over to his work he 
would judge that out of about 600 working at the 
plant there must have been about 300 0f [27] them 
crossed the bridge. That the bridge was sometimes 
open for the purpose of boats passing through. That 
if it was open for boats passing through it would 
then be closed for men to pass over if there were any 
men waiting. 

The witness testified that the walk which had been 
built along the side of the bridge for foot traffic had 
been in its present condition for a great many years. 
That it was built before he went to Hoquiam. The 
walk was four boards wide, between seven or eight 
feet long and the steps were about 12 or 14 feet high 
and at the tops of the rails of the bridge there was 
a platform about eight feet wide and about seven 
feet long. That the walk with reference to the rail- 
road track was seven or eight feet below the track. 

That at the end people got up to the railroad track 
by the steps. That there were between ten and thir- 
teen steps, somewhere along there. That the plat- 
form was on the bridge at a point where people 
reached the railroad track from the steps. That it 
was about eight feet long and seven feet wide and it 
runs to the first left-hand side rail. That a picture 
shown witness by plaintiff’s counsel fairly repre- 
sented the condition it was in in November, 1918, at 
the time the deceased was killed. The photograph 
(a picture) was admitted in evidence and marked 
Plaintiff’s Exhibit No. 8. 
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That he did not know of any change in the plat- 
form since November, 1913. There might have been 
some new boards put on it. There was none when 
he was there the other day. That the photograph 
handed him showed the bridge was open for boats 
to pass. The photograph was then offered in evi- 
dence and marked Plaintiff’s Exhibit No. 6. 

Witness was then handed another photograph and 
stated that it represented the west end of the bridge. 
The end the platform [28] was on, first existed in 
November, 1913. That he did not think there were 
any changes since then. The photograph was ad- 
mitted in evidence and marked Plaintiff’s Exhibit 
NO. 7. 

That as to the condition of the railroad track lead- 
up to the bridge that he would judge up and towards 
the depot from the bridge to be between 250 and 300 
feet; there was a little curve. That the curve would 
not take up so very much of the track. That a train 
approaching from the depot to the bridge would not 
approach it on a straight line. There was a kind of 
a double curve in the track when it goes down beyond 
there. 

Witness was then handed a photograph and stated 
that it fairly represented the condition of the track 
in the vicinity of the bridge to the westerly and lead- 
ing up to the bridge from the Hoquiam depot as it 
existed in November, 1913, and that the curve he re- 
ferred to was shown on this picture. That the track 
had always been in the condition it was shown on the 
photograph fairly vepresented the track. The 
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photograph was then admitted in evidence and 
marked Plaintiff’s Exhibit No. 8. 

That there was a grade going up to the bridge at 
the westerly end of the bridge. That a person could 
stand on the bridge and at about 700 feet could see 
the rays of a light from the headlight upon a locomo- 
tive; he could not get a definite view of it until it was 
around the curve. That when he referred to the rays 
of light he referred to the rays on the engine. That 
a person would first get a view of the headlight itself 
about 300 feet from the westerly end of the bridge. 
That the curve commenced 250 or 300 feet from the 
westerly end. That he had testified that men who 
worked in the Northwestern on the west side of the 
bridge travelled over the bridge to the east side if 
they lived there. [29] 

The witness was then shown Plaintiff’s Exhibit No. 
5 and indicated where he had seen people standing 
on the board-walk and on the steps and platform 
and way back on the platform had stood in line wait- 
ing to get across while some boat was going through. 
That he had seen fifty or more people there at a time 
under these conditions. After the boat would pass 
through, if the bridge was ready to be closed, it would 
be closed for the people to cross. 


On cross-examination witness was shown by de- 
fendant’s counsel a photograph purporting to show 
the westerly approach of the bridge. Witness stated 
that it did show the westerly approach and that the 
curve he had testified about was upon the photograph. 
That the Northwestern Lumber Co. had property on 
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either side of the track. That the National Lumber 
& Box Co. and the other companies he had mentioned 
were on the east side of the bridge. That he did not 
know whether (No Trespass) sign that showed on 
the photograph had been there. That he had never 
been out that way. That the photograph was a fair 
representation of the condition which it purported 
to show. Defendant then offered this photograph in 
evidence. It was admitted and marked Defendant’s 
Exhibit ‘A.”’ 

Witness was then shown another photograph by 
defendant’s counsel and stated that it showed the 
westerly approach near the bridge, showing the 
straight track about 300 feet which had been men- 
tioned by witness and stated that the car shown on 
the photograph, standing on the track, was standing 
at about the curve and about 300 feet from the west- 
erly end of the bridge. That from the car to the west- 
erly end of the draw would be about 300 feet. That 
the photograph wasa good [380] picture of what it 
intended to show. Whereupon defendant’s counsel 
offered the photograph in evidence and it was ad- 
mitted and marked Defendant’s Exhibit ‘‘B.”’ 

Defendant’s counsel then presented to the witness 
another photograph and the witness stated that it 
showed the whole bridge and the straight-away re- 
ferred to at the west end of the bridge, the walk to 
the house in which the bridge-tender operated. De- 
fendant’s counsel then offered this photograph in evi- 
dence and it was admitted in evidence and marked 
Defendant’s Exhibit ‘‘C.’’ 
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Defendant’s counsel then showed the witness an- 
other photograph and witness stated that it showed 
the west approach, looking through the bridge to the 
westerly platform. Defendant’s counsel then offered 
this photograph in evidence and it was admitted and 
marked Defendant’s Exhibit ‘*D.”’ 

Witness testified that the westerly approach of the 
bridge was for some distance on piling or trestle and 
was elevated. That there was a little grade in it. 
That the approach to the bridge from the easterly 
side was also along trestle, quite high. That the 
trestle on the east side where it goes up to the easterly 
side of the span of the draw was about twelve or four- 
teen feet high from the ground, that on the westerly 
side it was more than that. That the length of the 
trestle work on the easterly side of the river, where 
it goes down, and before the track comes down to the 
ground the witness would judge was about 214 blocks, 
and on the westerly side 450 feet. That it was 8 or 
10 blocks from Hoquiam station to the westerly end 
of the bridge. That it was over 2,000 feet anyway. 
That it would take a man twelve to fifteen minutes 
to walk from the westerly end of the bridge to the 
Coats Mill where the decedent was working. The 
distance would be about a [31] quarter of a mile. 
That the draw span of the bridge was about 300 feet 
in length. That several boats would go through the 
draw during twenty-four hours in each day, in fact 
a good many boats. That it was an important river. 
That there were some big sawmills and other manu- 
facturing plants up the Hoquiam River from where 
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the bridge was. That the bridge was near the mouth 
of the Hoquiam River and Grays Harbor, near the 
the junction of these, very close to them, and that 
boats in order to get through to big plants would have 
to go through the draw. That all of the trains that 
went into and out of Hoquiam must go over this 
bridge and did so at the time of the injury. That 
the Northern Pacific, Oregon-Washington and Mil- 
waukee all operated all of their trains over the bridge. 
That this applied to passenger and freight, switch- 
engines and everything. There was no other way 
for a train to cross the Hoquiam River, excepting 
over this bridge. The bridge was used a great deal 
and very extensively every day. ‘That there would 
be a considerable number of trains passing over the 
bridge each day. That if a man were 300 feet away 
on the track or the trestle east of the easterly end of 
the bridge and if a car, at night, approaching the 
westerly end of the bridge when it was 300 feet away 
or when it was on the straight track a man about 300 
or 500 feet away on the east side could see the head- 
light right through the bridge. Thataman could not 
see the headlight propably if it were a quarter of a 
mile. That there was a curve that prevented. That 
he could not tell how far this curve was from the east 
end of the bridge and then stated that it was about 
000 feet. 

That a man standing on the track or trestle east 
of the bridge could see the headlight and the ap- 
proaching train when [82] it was about 300 feet 
west of the westerly approach. Could see the head- 
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light if it was a clear day or a clear night, he could 
not see it if it was very dark. That the headlight 
could not be seen 1,000 feet, if it was raining and 
pretty dark and the wind blowing. That he thought 
it could be seen about 500 or 600 feet. That the head- 
light could be seen twice the length of the bridge, in 
any event. ‘That there was a platform on the bridge 
at the left-hand side of the track, and there was a kind 
of smaller platform on the west side, that is three or 
four boards. That about the middle of the bridge 
there was a platform with a little house upon it on 
the left-hand side and on the extreme easterly end 
of the bridge there was another platform and stairs 
descending, very similar to the one shown in the 
photograph, exhibit ‘‘D’’ on the westerly side. 

Witness was then shown another photograph 
showing the westerly approach to the bridge and 
and reverse curve and stated that this was a photo- 
graph so showing, and that this picture showed the 
reverse curve leading to the bridge. Defendant’s 
counsel then offered the same in evidence and it 
was admitted in evidence and marked Defendant’s 
Exhibit ‘‘ K.”’ 

On redirect examination, on behalf of plaintiff, 
witness testified that in passing over the bridge 
from the National mill that he never traveled on the 
trestle, that he got upon the bridge by way of the 
steps. That there used to be a driveway from the 
National Box Company’s plant, underneath the tres- 
tle and across the street—Riverside Avenue, from 
one side of the plant to the other. That the com- 
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pany dumped their logs, and took out the passage- 
way and put in a little platform about three boards 
wide. That there was a footpath of about twelve 
feet of plank roadway, and then there was [83] a 
httle trestle about 20 feet long. That there was a 
foot passageway from one portion of the mill to the 
other, located on Riverside street. 

That at the other end, near the Northwestern 
plant there was a roadway to the shingle mill. That 
they drove teams through there, underneath the 
trestle. 

Witness testified that from the box factory those 
who would cross the bridge would go across a space, 
down over a hump, and some would go over the tres- 
tle, while others from the sawmill and other places 
would go down (indicating) and go down the steps 
and across the bridge. That some of those in the 
west end of the town went down the trestle, but very 
few of them. That a majority of persons crossing 
the bridge went down the steps. That the notice re- 
ferred to by defendant’s counsel on cross-examina- 
tion was about 500 feet from the east end of the 
of the trestle—from the bridge to the end of 
the trestle. That he meant by the bridge where 
the draw was. That there was no such notice on the 
bridge itself. That he did not know of any notice 
on the westerly end of the bridge. That during the 
seven years he was there he never saw any notice at 
all until he saw the photograph referred to. That 
from the foot of the steps, along the walk to the place 
where the Northwestern roadway runs under the 
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bridge was about 80 feet. That at the other end of 
the bridge the National’s footpath, which was for- 
merly a roadway passed under the bridge itself. 

In 1906, when there was a wooden bridge there the 
witness and others had a pass. That they used 
these passes for ten or twelve months and paid 50 
cents per month for each pass. Then they were 
givena button. This did not continue many months. 
Then after that there were no objections to persons 
using the [384] track at all. That the use of the 
buttons was discontinued in about 1908. That since 
1908, there had been no restrictions on anyone pass- 
ing back and forth across the bridge, so far as he 
knew. Sometimes the bridge-tender would be 
pretty sore and would stop them for a couple of days 
and then let them go across again. That his objec- 
tions consisted of being just sore. 

That the last time he knew of anyone bemg 
stopped with reference to crossing back and forth 
across the bridge was one time when they did not 
have a button. That he used to live on the west side 
and that his brother was living on the east side and 
his brother was going to come over to have dinner 
with him. This was in 1907. 


On recross-examination the witness testified that 
he did not know whether the railroad company gave 
out any buttons. That they were given out at the 
National Office. That he did not know who paid the 
50 cents out of the workmen’s wages. 

Witness was then shown a photograph by defend- 
ant’s counsel and testified that it showed the east- 
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erly approach to the bridge, the shipping sheds, and 
the bridge in the distance. That the witness saw 
the ‘‘No Trespass”’ sign on the photograph as shown 
him but that he never seen this ‘‘No Trespass’’ sign 
before. That this notice might have been there a 
long time, but he never had any occasion to go up that 
way. Then counsel for defendant offered in evi- 
dence the photograph referred. Mr. Morgan, of 
counsel for plaintiff, was then permitted to examine 
the witness and the witness stated that he had never 
seen the notice and he never heard others say 
whether there was a notice there or not. That this 
notice had not come under his observation in Novem- 
ber, 1913. He had never seen it. It might have 
been there. Thereupon the photograph was ad- 
mitted in evidence and marked Defendant’s Exhibit 
it.’ (ig5|| 
Testimony of Theo. Balabanas, Witness for Plaintiff. 
THEO. BALABANAS, a witness for plaintiff, be- 
ing sworn, testified: That he knew the deceased in his 
lifetime. Deceased was killed in November, 1913. 
Just prior to being killed he was working at the Coats 
Shingle Mill factory. That he and deceased left the 
factory on the day deceased was killed at a quarter 
to six in the afternoon. Deceased and witness had 
been working at this mill for about a year. Witness 
had known deceased for four years. First met him 
at Hoquiam. When witness and deceased were 
working at the shingle mill deceased was working 
Steadily. Deceased and witness were working at 
moving blocks from the chains and putting them up 
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on the tables. They were working on the same job, 
in the same mill. That witness had crossed the rail- 
road bridge that goes across the Hoquiam River 
many times. While working for the Coats Shingle 
Mill he crossed the bridge every night but not in the 
morning. That witness lived on 11th street towards 
town. He and deceased, on the evening of the acci- 
dent, left the mill at a quarter to six and were on the 
bridge at six o’clock. It took fifteen minutes to 
walk from the mill to the bridge. It was a fairly 
dark night and was raining a little. Deceased was 
hurt on the bridge. Knocked down by the car. He 
was struck and then his body went down and witness 
did not see his body. 

Witness and deceased was going towards the 
bridge when deceased was struck by the car, and 
towards town. It was a gasoline car which goes to 
Montesano that struck him. When crossing the 
bridge deceased and witness were walking together. 
At the time deceased was struck by the car witness 
stopped to roll a cigarette and Penso went on ahead, 
They were in the [86] middle of the bridge when 
the car was approaching. That when walking 
across the bridge there were planks that they 
walked on, and were going towards Hoquiam. That 
witness did not know when the car was coming, but 
he and deceased were passing on the bridge every 
night. They were crossing the bridge every night. 
Witness did not know whether the car would cross 
the bridge at that time or not. The witness did not 
hear any whistle from the car. Did not hear any 
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bell ringing. That the way he knew the car was 
coming was when he stopped to roll his cigarette 
and deceased passed a few steps ahead, then the car 
passed right ahead. That when witness saw the car 
he started to walk and when deceased was struck 
witness went over and dropped on to an iron post on 
the bridge. That he got over to the iron post by 
stepping on the rail and then putting his hand upon 
the post. Witness then pointed out the post on 
Plaintiff’s Exhibit 7, which he got hold of, saying it 
was the post right in the middle of the bridge. Wit- 
ness then pointed out and marked the post on Plain- 
tiff’s Exhibit 7, which he got hold of, pointing to the 
upright post nearest the west end of the bridge on 
the up-river side. That as the witness stopped de- 
ceased was right on the step, and deceased was 
struck by the car and then the passengers and some 
of the brakemen came down with ladders and were 
looking for the body and they only found his dinner 
pail. | 

That witness stepped over and put his hand 
around the post and stopped there. Asked how 
soon he did that after he saw the light on the car. he 
answered it was about 24 feet. That after the wit- 
ness saw the light of the car and before he moved to 
the post he put his arms around. Witness had 
walked four or five feet after he saw the car coming, 
then he put his hands around the post and stayed 
there, and then came down again. When the de- 
ceased was struck witness dropped the post. [87] 

That there was no place deceased could have got- 
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ten off the bridge, excepting the platform that de- 
ceased was going towards, after the car was seen. 
That there was no other room or platform, excepting 
the stairs. That Penso was killed, but that he did 
not see him. After witness saw the light of the car 
deceased was running to cross the steps and as he 
tried to cross the steps deceased was knocked down 
by the car. Deceased was trying to put his feet on 
the stairs when he was struck by the car. He meant 
by the stairs, on the platform. Right on the plat- 
form. That one of the feet of deceased was on the 
rail and one on the platform. That after witness 
saw the light of the car there was no place deceased 
could have gotten to as a place of safety, excepting 
the platform towards which he was running. That 
as to why there was not any other place he did not 
know. There were only a few boards inside the rails 
and no other room at all. That deceased could not 
have stepped off on the side like witness did because 
deceased was ahead, right close to the stairs. That 
there was no place on the side of the bridge where 
deceased could have got hold of before getting to the 
platform. That he did not know how many minutes 
it was after witness saw the light on the car until de- 
ceased was struck by the car, but that he did know 
that deceased was running to get to a place of safety. 
On cross-examination by defendant’s counsel the 
Same witness testified: That he and deceased had 
been working at the Coats Mill for a year and that 
he and deceased, every night, during that time 
crossed over the bridge. That in going to work in 
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the morning the witness crossed the wagon bridge, 
which was across the Hoquiam River, on the electric 
ear. That electric cars [388] crossed over the 
regular wagon bridge. That witness, when cross- 
ing the railroad bridge in the evenings did not, be- 
fore this time, see any such car and only saw it at 
the depot sometimes, and only on holidays and Sun- 
days. That he did not know what time the car left 
the depot for Montesano. That on the night of the 
accident he and deceased quit work at a quarter to 
six, the other nights they went home at ten minutes 
to six and stated that sometimes they quit work at 
ten minutes to six and sometimes at a quarter to Six, 
but the night deceased was struck they left at a quar- 
ter to six. That witness did not know if the time 
the motor-car left Hoquiam station was six o’clock 
and had been such for a long time. That he had met 
this car sometimes on Sundays and had seen it at 
the depot only on Sundays. That he and deceased 
always went home, going from work. that nobody 
else went with them. That deceased smoked some- 
times, but was not smoking that night after the two 
left the mill. That witness lived on 11th street, and 
deceased lived on the other side of the police station. 


On redirect examination, for plaintiff, witness tes- 
tified that deceased was in good health and was 
workings during during the year previous to his 
death. 

Testimony of Christ Zurbas, a Witness for Plaintiff. 

CHRIST ZURBAS, called as a witness for plain- 
tiff, testified as follows: That he was on the bridge 
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the night deceased was killed. Had been working 
that day at the National. Prior to this had been 
working at the National for four months and had 
crossed the bridge every night. It was raining and . 
windy that night. Deceased was killed about 6 
o’clock. There were other persons on the bridge at 
that time. 15, 20 or 25, he could not tell the actual 
number. That witness was [39] on the National 
Lumber & Box Company’s side, or the town side of 
the bridge at the time Penso was killed. That wit- 
ness was in the middle of the bridge. That he had 
seen these gas cars a couple of times before while 
on the bridge. That many men from the other mills 
were in the habit of crossing the bridge after they 
quit work at night. That the men who were on the 
bridge that night did not do anything in the way of 
signalling to the ear. 


Testimony of John G. Girard, Witness for Plaintiff. 

JOHN G. GIRARD, recalled on behalf of plaintiff, 
testified, that he had seen the gas car referred to. 
That when in operation it was very quiet. That he 
would say it went very quiet unless they were blow- 
ing the whistle or ringing the bell it would sneak 
right up to a man before he knew it, in his estimation 
of things. Compared with a street-car or trolley car 
he would judge it would make about the same 
amount of noise. Witness’ attention was called to 
Defendant’s Exhibit ‘‘B’’ and stated that he recog- 
nized the photograph of defendant’s gas car. That 
he could not tell whether the headlight on the gas 
car was a Standard headlight such as are used on loco- 
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motives, or whether it was a special sort of head- 
light. That the headlight on the gas car was located 
in the middle of the front of the car, similar to a 
street car. That he did not know whether it was 
an electric light or a gas light. That he never paid 
any attention to this headlight. Never saw abalaite: 

On cross-examination on behalf of defendant, wit- 
ness testified that he recognized the photograph 
shown him as looking like the car in question and he 
recognized that it was apparently on the westerly 
end of the bridge. Probably not entirely on the 
[40] bridge, about half and half. The photograph 
was then offered in evidence by defendant to show 
the height of the light. It was admitted in evi- 
dence, marked Defendant’s Exhibit ‘G.”’ 

That the car was considerably larger than an ordi- 
nary street-car, and heavier. It was a steel car. 
That witness could not tell whether it would make 
a good deal of noise going across the bridge but that 
he thought that in crossing a bridge any kind of a 
car could make considerable noise. 


Leon Benezra, Witness for Plaintiff, Recalled. 


LEON BENEZRA, being recalled for plaintiff, tes- 
tified that deceased could not read his own language, 
it was hard for him to learn. That he could not read 
English. That after deceased was killed witness 
spent over $20 to find the body. That he used to see 
in the papers where they could find bodies and that 
the fourth time he went to the undertakers he iden- 
tified the shoes and clothing of the deceased and then 
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wired deceased’s brother in New York. That the 
body was at the undertakers. That he identified the 
body by the shoes. He used to wear a pair of Turk- 
ish boots from the old country, and had worn them 
about four years. That witness found the Turkish 
boots referred to. 

Plaintiff then rested, with the exception that the 
right was reserved to offer in evidence the tables 
showing the expectancy of life of the deceased. 
There was no objection to this. 

Defendant then moved for a nonsuit on the ground 
that the evidence was insufficient to show negligence 
on the part of the defendant company, and also upon 
the ground that the evidence showed that the de- 
ceased was guilty of contributory negligence. Also 
that it was not shown that deceased and Esther Romi 
Penso were husband and wife or that either of the 
plaintiffs [41] were dependent upon the deceased 
for support. The motion was denied by the Court 
and an exception allowed defendant. 

Counsel for plaintiff then produced the American 
Experience Table of Mortality, for the purpose of 
showing that the expectancy of life of deceased at 
the time of his death, at which time counsel stated 
he was forty-eight years old, was 28.18 years and 
that the expectancy of life of the widow, 35 years 
old, would be 31.78 years. Counsel for defendant 
stipulated that the tables would show as counsel had 
stated, but did not admit the materiality of the tes- 
timony, and objected to it on the ground that it was 
incompetent, irrelevant and immaterial. The objec- 
tion was overruled and an exception was allowed. 
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J. HENDRICKS was called as witness on behalf 
of defendant. Age 32 years. That he was em- 
ployed as engineer by the defendant company at 
Hoquiam, Aberdeen, and in that section. He re- 
membered the circumstances of the alleged killing 
of the deceased, which had been referred to in the 
trial. That on November 4, 1913, he was the engi- 
neer in charge of the gasoline car. He had been 
operating this car about ten days, over this bridge 
and along the thoroughfare there. That he had run 
trains over the bridge before, and had been over this 
same bridge a good many times before with trains. 
These were locomotive trains. That during the ten 
days before the accident he had operated the car 
every day across the bridge, crossing the bridge four 
times a day, two going and two back. ‘The schedule 
time of the car was 6 o’clock, leaving the Hoquiam 
station and was about three minutes run from there 
to the bridge and it took about one minute to cross 
the bridge and on the evening of the 4th of Novem- 
ber, the time of the accident, the car left Hoquiam 
[42] at 6 o’clock. That when the car was just 
ready to leave Hoquiam he started the bell ringing, 
before he started the engine or started the train, at 
the time the car left Hoquiam, at 6 o0’clock on the 
evening of November 4th. The bell was an auto- 
matic air bell, self-ringer, started by a little valve in 
the cab. You would open the valve and the air flows 
through and operates the bell from the top of the 
cab. That he started this bell in operation before 
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leaving Hoquiam. That it continued to ring from 
that time until the car stopped after the accident 
occurred. That the bell could be heard ringing two 
blocks away easily, about 1,000 to 1,200 feet. That 
the ringing was continuous. That there was no 
way to stop the bell, except by shutting off the valve 
by the engineer. That it was his custom and habit 
during the ten days he was operating the car to have 
the bell ringing when crossing the bridge, and always 
did so. The ringing of the bell was intended for a 
warning for everyone that was liable to be in front 
of or in the way. That after leaving Hoquiam at 6 
o’clock on that evening he sounded the whistle of 
the engine. That it was necessary to call for the 
semaphores, about half a block from the bridge, and 
approach the semaphore calling for it, giving one 
long blast of the whistle. The semaphore man, who 
was situated in the center of the bridge, would re- 
turn the signal, which would be a green or red light. 
A red light was a stop signal and a green light was 
to proceed. Upon receiving these signals the engi- 
neer would answer by two short blasts of the whistle, 
which signified that he had accepted the bridge 
That this was the regulation and rules of the rail- 
road company and the practice of that company and 
all other companies using the bridge. That he blew 
the two whistles on the evening of the accident. 
That after he blew [43] the first whistle he got 
the green light in return, which meant to proceed, 
then he blew two short whistles after receiving the 
green light to signify that he had accepted the 
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bridge and was proceeding. The object of the sema- 
phore is to control trains. It is a board straight up 
and a board with an arm standing out with a light 
on the top of it. If the arm stands straight out it 1s 
a danger signal. When the signal man drops that 
signal it signifies clear; it will also show a light, red 
for danger, green for clear. The object of having 
the semaphore was for the operation of the draw; 
it being a draw bridge. It was necessary to have a 
signal before trains could use the bridge. Within 
fifteen feet of the bridge there was a derail. If it 
was undertaken to operate on the track without get- 
ting these signals the engine or train would be liable 
to run over the derail and go into the river. The 
whistle could be heard a quarter of a mile away; and 
in going into Hoquiam he would blow the whistle 
over a quarter of a mile away for the bridge. That 
there was an upgrade of about four or five per cent 
going up the trestle or approaches to the bridge. At 
six o’clock in the evening he thought he always met 
somebody along on the bridge. Sometimes people 
would be walking across and would get into the clear 
and again they would be in the clear. That there 
would never be more than two or three on the bridge 
at a time but at the platform at the end of the bridge 
he had seen it loaded with persons, ready to enter 
the bridge as soon as he got off. 

That when he got up on the bridge on the night of 
the accident his engine was traveling about six miles 
an hour. That he knew the speed because it was a 
geared car. That it had to be operated about ten 
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miles before it became necessary to change the gears 
and that he had not changed the gears. The [44] 
engine was moving at the same speed as it approached 
the bridge from Hoquiam. There was a headlight on 
the motor-car, and it was lit at the time of the acci- 
dent and before. That he lit it at Montesano before 
starting out and was burning at all times from that 
on. ‘That on the evening of the accident he observed 
one man on the bridge approaching in the ordinary 
way. When he first saw him he was distant about 
300 feet and was walking towards the car and was 
in the center of the track. That there was a tin 
covering between the tracks. He did not know the 
man he saw. Did not know deceased during his life- 
time. The man was walking up and aways toward 
the motor-car and he stepped off to one side and that 
all witness saw was that he turned around and 
jumped in front as if he was going to make a get- 
away or something and witness immediately applied. 
the emergency air and stopped and did not see any- 
thing more of the man. That he applied the emer- 
gency air as soon as the man he saw started back 
away from where he was and that he stopped the car. 
He did not see anybody hit and did not feel any im- 
pact. The bell was ringing when the car stopped. 
That he did not discover anybody else on the track 
or bridge until the got out of the motor-car and was 
on the track. That he did not see any dead body or 
helpless body or anyone in a crippled condition. 
That all he knew was that somebody found a dinner 
pail. That he had no knowledge of what became of 
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the mau he referred to as stepping off the side of the 
bridge in front of the car. That he stopped his car 
as soon as he could after he discovered that the man 
was attempting to move from his place. As quick as 
he saw the man moving he threw on all of the air, 
that is the emergency brake and stopped the car. 
When he saw the man moving it appeared as if he 
was going toward a pillar—which [45] witness 
supposed he was going to lean up against. By 
pillar he meant one of the uprights of the bridge. 
That a man could lean against an upright with 
safety, without the car hitting him. That he sup- 
posed the man was safe when he was at this pillar 
and had no reason to think he was liable to be hit. 
That this was a common occurrence there on the 
bridge when people were crossing it. That people 
were seen there every once in awhile. That the man 
made some motions from this upright and when he 
did the witness stopped the car just as soon as he 
could. 

Witness then testified that the bridge is the part 
that swings. The draw. The cther part, before you 
get to the bridge is trestle work—the bridge is what 
swings around or the center of it. That he stepped 
the car between ten and fifteen feet. It had been 
raining hard and was windy and dark. 

On cross-examination by plaintiff's counsel tbe 
witness testified. 

That he lived at Seattle about 25 years, occupation 
locomotive engineer, had been with the defendant 
four years and previous to that had been with the 
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N. P. for ten years. That he never ran for the N. 
P. on the Grays Harbor branch prior to the accident. 
That for the N. P. he had run between Bellingham, 
Seattle and Sedro Wooley. By occupation he was 
an engineer of steam locomotives. That at the time 
of the accident he had been operating gas cars ten 
days. That the gas car referred to was propelled 
by a gasoline engine located in the car itself, and the 
operation of the car was altogether different from 
the operation of a steam locomotive. That this car 
could be operated at a very high speed—45 or 50 
miles per hour. The speed could be regulated. 
That it differed from the operation of a steam train 
in that it picks up and gathers speed very quickly 
and [46] could be stopped much more quickly 
than the ordinary steam train. That his experience 
in the operation of gasoline cars before the ten days 
period which he had been speaking of was this: That 
he went to North Yakima and studied the car eigh- 
teen days at the shop, and then he operated the car 
for twenty days in practice. Then he took the car 
himself. That prior to this time he had operated a 
steam locomotive for the defendant across this 
bridge. That since the time of the accident he had 
been operating a locomotive for defendant. 

That the semaphore was there before the witness 
came there. The semaphore was in operation all the 
time he was there and before. That he could not be 
mistaken about it. That the bell on the car was 
operated automatically by air pressure. The air 
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was supplied by and air-pump and air-brake. That 
the bell never got out of order in such a way that it 
stopped ringing. 

That on a locomotive the bell could be rung by a 
rope or by air. The engineer would operate it by 
air and the fireman by rope; but the gasoline car is 
fixed by the engineer alone. He operated it by air. 
That is was not necessary to have a rope; that it was 
an air valve. That the ordinary whistle such as was 
used on street-cars, but much larger than on street- 
ears. That it was operated from the same tank that 
the bell was operated from. 

That the headlight was lighted by acetylene gas. 
That it was a standard light. All the engines for- 
merly had acetylene gas before the State required 
electric lights. That it was not such a headlight as 
was used on steam locomotives. 

That Defendant’s Exhibit ‘‘G’’ did not show the 
car referred to. The number of the car was 607. 
That was not the car shown in the picture. That 
the one in the photograph, however, was one [47] 
exactly like it. That it was its mate but it was not 
the same car. It was just the same as the car in the 
photograph. You could not tell them apart, only 
the number was different. That the headlight on 
607 was the same as the one shown on the photograph, 
located in the same place. 

That the gas-car had a cowcatcher on it similar to 
that on a steam locomotive and that the headlight was 
located to the center of the car about half way up 
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the height of the car. That there was no difference 
at all, so far as witness could see, between this head- 
light and that used upon the ordinary steam loco- 
motive. That it was not as strong as an electric light 
but it was as strong as was ever used and a lot 
stronger than was used in the yards or any place else. 
That the acetylene light was not a varying light, but 
was a Steady light. That the whistle was located 
right opposite the bell. 

Witness marked on Defendant’s Exhibit ‘‘G’’ a 
letter A at the point which he indicated the whistle 
was. That the whistle worked upon the same prin- 
ciple as a steam whistle on an ordinary locomotive, 
but was not quite so large. That you could not hear 
an air whistle like a big locomotive steam whistle. 
That steam whistles varied considerably. That he 
had used whistle that shrieked. That the ordinary 
air whistle is much smaller than the ordinary loco- 
motive whistle, but he did not know whether it was 
any higher pitched or not. 

That he thought the accident occurred on Novem- 
ber 5th, it was somewhere around there. That he 
made a record of it at the time. The night was very 
dark and it was raining and it was windy, and blow- 
ing strong. Witness was then shown Defendant’s 
Exhibit ‘‘E’’ and stated that he recognized a portion 
of it as being the westerly approach to the Hoquiam 
River bridge. That leading up from the depot 
towards the bridge from the west there [48] was 
quite a long straight stretch of track approaching 
the bridge, and as the curve in the track was ap- 
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proached the headlight would be thrown away from 
the direction of the bridge. That it was a reverse 
curve he referred to. That in the course of time the 
engine would come back on entering the straight 
stretch of track and the headlight would throw on the 
bridge. That the photograph shown witness fairly 
represented the reverse curve which he had spoken 
of, and the straight stretch of track was not shown in 
the photograph. That it was beind the point where 
the picture was evidently taken. 

Coming up with a gas-car from the Hoquiam de- 
pot along the straight stretch of track the reflection 
of the gas-light would not show until it struck the 
curve. That is would show in the center of the track 
until it reached the curve. That the center of the 
track was not in line with the bridge on the straight 
track. That when the engine would reach the curve 
the headlight would throw a reflection to the west of 
the bridge until the curve was passed over. Just as 
soon as the engine entered the straight track again 1t 
would show on the bridge. It was 290 or 300 feet from 
the end of the curve to the bridge. That this acetylene 
headlight on the gas-car would throw a light on to 
the bridge as soon as that of a steam locomotive 
would throw it. It would throw the light just as 
quick as the engine entered the straight track again. 
That the ight of a steam locomotive would not be 
shown until the straight track was entered. 

That on the evening of the accident the witness 
could see the full length of the bridge when he got 
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around the straight part of the track. That he could 
see from the curve along the straight stretch of track 
290 feet to the bridge. That he could see clear 
through. That he had stated in response toa [49] 
question previously propounded that there were a 
good many people accustomed to passing back and 
forth across the bridge and that he had at a number 
of times seen a number of people on the bridge when 
trains had passed over. 

That when he first saw men or any man on the 
bridge of this particular night was when he had just 
come around the curve and started on the straight 
piece of track, entered the bridge, he was looking out 
observing to see if anyone was on the bridge. That 
was about—he thought right at the point on the curve 
at the place where the car came on to the straight 
track so that the headlight showed right on the bridge 
and this is when he first saw the man far ahead. 
That he only saw one man. That he was walking 
towards the car. That he could not say for sure 
what part of the bridge the man was on at that time, 
but he thought it was about the center of the bridge. 
He walked quite a little way towards the car and 
finally stepped off towards one side and then he 
bobbed up again and that was the last he saw of him. 
‘When the man tried to make his get-away or some- 
thing like that he was right over to one side of the 
bridge and about 20 feet from the end. That is the 
westerly end of the bridge. The witness applied the 
emergency brake when he saw the man attempting to 
turn. That is at the time the man tried to make his 
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get-away witness applied the emergency brakes, 
That up to this time the witness had assumed that the 
man would get away. That if he had stayed where 
he was he would have been in the clear. He was 
over to one side. He naturally supposed the man 
was going to stay there. That they generally did, 
when they lined up alongside the bridge they stayed 
there until after the car had passed. That he never 
saw any other men on that bridge that night until 
after he stopped the car and got out in [50] front; 
then there was a great number. He tried to make 
them understand that he thought somebody was 
there, but he could not impress it upon them, that 
they did not sabe—that they just gone down and 
crawled by the car as if they were a swarm of bees 
or something. All they did was to try and get away. 
He tried to impress upon them that some of their 
people had either fallen over or had been knocked 
over, he did not know which. That he stopped the 
car on the bridge and about half of the car was on 
the bridge. That he did not back the car up. Never 
moved the car at all until he got ready to proceed. 
He did not think any of the crew went down to the 
water’s edge. That he stopped the car at ouce. 
That he told the conductor right at the time that he 
saw somebody dodge in front of the car. That he 
did not think the conductor went down to the water’s 
edge. That the conductor was with him all the time. 
That somebody picked up a dinner pail. He saw it 
there. That he did not see the middle man in the 
front seat in the courtroom on the bridge that night 
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and did not see him there at all. Nor did he see 
him in the center of the track. That he did not see 
any one there rolling a cigarette. 

The last he saw of the man he supposed to have 
been hit was about where he marked a cross on De- 
fendant’s Exhibit ‘‘B,’’ but witness stated that this 
was not definite, that he did not know just where the 
man was. That he did not see the man supposed to 
have been ahead run; all he saw was when he turned 
around he supposed he was going to jump away. 
Did not know what he was going to do. Did not see 
him run at any time. After he got off the car he 
looked around to see if he could see any object lying 
around. That is he looked around the pillars and 
beam where he thought the man was. That he did 
not look down [51] upon the pier itself. That is 
the concrete pier upon which the bridge rests. The 
bridge rested upon a concrete pier. That he did 
not pick up the dinner pail referred to. That he saw 
it a few feet away from the front end of the car. 
Did not know who picked it up. It was lying on the 
bridge at the time he saw it. That he did not know 
whether he had seen forty or fifty men crossing the 
bridge at a time, but he had seen over a dozen. They 
would all be holding on to the piers. Some of them 
would step down into the clear, some would be on the 
platform. Others would hang on to the steps. Any 
place between the guard-rail to the side of the bridge 
would be in the clear. The car would not cover 
practically the entire length of the ties; the ties 
were longer than the ordinary ties on the ground. 
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That a person could stand and lean up against an 
upright. That he could not stand up straight, but 
could stand on the end of the tie and lean over 
towards the bridge and the car would pass him. 
That if a person were opposite the place where one 
of the upright beams of the bridge was located he 
could leave his feet on the ties and lean up against 
the upright beam and be in the clear, otherwise a per- 
son would not be in the clear. 

On redirect examination by defendant’s counsel 
witness testified: That he was in the employ of de- 
fendant company at this time. That he never had 
any difficulty in the operation of the gasoline car. 
That there was no other accident, excepting this one, 
that occurred while he was using the bridge, or that 
he ever saw. 

On recross-examination the witness testified: 
That he was now operating a steam locomotive. 
That he operated the gas-car until they pulled it out 
of service. That another gas-car had been put in its 
place. That car 607 is now at North Yakima and in 
service. [52] 

Testimony of Louis H. Lucky, Witness for 
Defendant. 

LOUIS H. LUCKY, being sworn as a witness for 
defendant testified as follows: 

Lived at Hoquiam about seven years. 28 years 
old. Was familiar with the bridge and its ap- 
proaches. Had been familiar with it about two years 
or better. That in that time he had passed over it 
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several times. That he only crossed it twice a day 
for about a year and a half while he was working 
for the National Lumber & Box Co. That this was 
on the east side and he lived on the west side during 
this time. During these two years lots of people 
passed over the bridge. That he would judge there 
was about 100 crossing the bridge every evening. 
In the morning there would be about half that many. 
That he did not know whether persons passed over 
the bridge in the middle of the day. That he knew 
trains ran over the bridge. That he did not know 
how frequently, but there must have been four or 
five trains during the day,—that is passenger trains. 
That freight trains also passed over the bridge. 
That he was familiar with the upper construction of 
the bridge, as to its uprights and so on. That he 
had met trains in going across the bridge, and he had 
seen other people on the bridge when trains were 
passing. That people would get out of the way of 
the train, down to the side. Some would step to the 
end of the ties and lean over and some would go down 
a little father on the steel plates below. That those 
who would stay on the end of the ties and lean over 
would lean against the steel part of the bridge, 
against steel beams or uprights. That these beams 
or uprights were about twenty-five feet apart, and 
were on each side of the bridge. That during the 
time he used the bridge he never saw any accident, 
excepting this one, or knew of any. That he crossed 
the bridge the night of the accident at about five min- 
utes [53] after six, he thought, in the evening. 
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That he was on the east side, going to the west side 
from where he was working to where he was living. 
That he saw the gasoline engine going along there 
that evening at about 6 o’clock. That when he first 
saw the gasoline ear or its headlight, or the rays of the 
gasoline car, he was in the middle of the track on 
the bridge. That he was not quite half way over the 
bridge when he first saw the light. By the bridge 
he meant the part upon which the draw was. The 
ear at this time was about 300 feet away. Witness 
at this time was in the center of the track. He saw 
one man ahead of him. This man was walking in 
the middle of the track, the car in the meantime was 
coming towards witness. That he did not see the car 
knock or hit the man. That he stepped down to 
clear himself, on the steel work, down opposite the 
ties. That the car did not pass him. That after he 
got down on the steel plates he saw the man. That 
he was alongside the steel when witness saw him— 
of the steel that goes up and down the bridge. Then 
the man started to walk right towards the end of 
the bridge and he got pretty close in touch with the 
ear and after that he did not see him. The man dis- 
appeared. The car stopped within a few feet. 
After the man disappeared witness got off the plate 
and went up to where the car was. He then looked 
around a little bit and didn’t find anybody or any 
person crippled; nor did he find any blood. That 
people gathered there after the car stopped. Quite 
a number. They evidently came from behind wit- 
ness and cross the bridge. That he was in a posi- 
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tion to tell whether the bell was ringing. That it was 
ringing. That he heard the bell ring just when he 
approached the bridge, on the other end. The ring- 
ing was continuous. That it was still rmging when 
the car stopped. That he [54] remembered the 
semaphore board. That the whistle was blown in 
connection with the semaphore board. That he 
heard a whistle, more than one. That he was about 
three hundred feet from the bridge when he heard 
the whistle. He was not sure whether this was the 
first whistle or the last whistle. It was a loud 
whistle, and he judged it could be heard a quarter of 
a mile or so. Did not know the man on the track 
ahead of him on the bridge. Did not know the de- 
ceased in his lifetime. 

Witness was then shown a photograph and asked 
whether he could tell from that where the plate was 
that he got on to. The witness stated that he could. 
That the photograph described the situation so far 
as the plate was concerned. Showed the uprights he 
spoke of and how a man could lean up against an up- 
right. Whereupon the photograph was offiered in 
evidence by defendant and marked Defendant’s Ex- 
inant «tele 

Witness then stated that the plate was where he 
was standing, as shown in the photograph. That 
there were plates of this kind about every 25 feet on 
the bridge, on both sides. That the gasoline car or 
engine had been operated over the bridge prior to 
the accident for sometime. He did not know how 
long. He would judge it was about four or five 
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months. He did not know how often gasoline cars 
operated over this bridge. That he met this car 
coming across every night, about six o’clock. That 
he was not in the employ of the defendant company 
and had not been. 


On cross-examination by plaintiff’s counsel wit- 
ness testified. 

That he boarded at the Washingtonian Hotel on 10th 
street. That previous to Tuesday before he was 
testifying he worked at the Northwest, and had been 
for about nine months, but was not working there 
now. That he worked at the National previous 
[55] to that time. That he had no family. Had 
boarded at the Washingtonian Hotel about five years. 
At the time of the accident he was working at the 
National. That when the car was stopped he went 
up to it and looked around. He was looking to see 
if he could find anybody that was hurt. That noth- 
ing was said at that time about anyone being hurt. 
That he was there about five or ten minutes and 
quite a crowd gathered. That he did not know what 
was said by the crowd or anyone about anyone be- 
ing hurt. He heard somebody say that they 
knocked somebody off or somebody fell off. That 
was all. Did not see anybody fall or knocked off. 
That at the middle of the span was the thing the 
draw rested on, when the draw was open to naviga- 
tion. That he was not very far west of the span 
towards the end of the bridge. That he thought he 
was one cord west of the middle of the bridge. 
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The witness here, at the request of defendant’s coun- 
sel, pointed out on Defendant’s Exhibit ‘‘C’’ the 
cord where he stood, making a cross there and 
lettered it ‘‘C.’’ That witness had stated that he 
saw a man ahead of him before the witness stepped 
down to the cord, and that while witness was step- 
ping down on to the cord and turning around the man 
disappeared. That he saw the man after that and 
that man was at one side and started to go ahead. 
The shadow interfered with him seeing. He did not 
know what happened to the man. That as the car 
approached him the man went into the shadow. 
That he heard the bell ringing just as he approached 
the bridge and heard the whistle just before he went 
on to the bridge. That he meant to tell counsel that 
after hearing the whistle and the bell ringing that 
he (witness) went on to the bridge and travelled 
over half the distance and that this [56] was 
what he meant to say. That the man he referred to 
in relation to his movements, when witness first saw 
the man on the side of the bridge, was when the man 
started to make for the end of the bridge. That 
this man was then going in the direction of the car 
—going towards the car. 
Testimony of Wm. Anderson, for Defendant. 

WM. ANDERSON, a witness on behalf of defend- 
ant, was sworn and testified as follows: 

That he was the conductor on the motor car in 
question and had been such conductor since about 
the 20th of June of the year of the accident. That 
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this same car had been operating prior to the injury 
on the run between Montesano and Hoquiam, since 
about the middle of June of the same year. That 
this car made tivo round trips between Montesano and 
Hoquiam, crossing the bridge four times a day. The 
schedule time of this car to leave in the evening from 
the Hoquiam station was six o’clock and this had 
been the schedule from the June previous. That it 
would take from three to five minutes for the car to 
get to the bridge from the Hoquiam station. That 
he was the conductor and was aboard the car at the 
time of the accident. That going up to the bridge 
and the span the car travelled at about seven or eight 
milesan hour. The bell wasringing. That the rules 
of the company required that before a car is started 
the bell must be rung and it was the custom to ring 
the bell continuously at that time on the car until it 
got past Posey’s Mill, Ontario Avenue, and that this 
was away east of the bridge. That on the vening 
of the acicdent the bell was started ringing before 
the car started from the station at Hoquiam and that 
bell kept ringing continuously from that time until 
the car was [57] stopped on the bridge. That it 
was ringing after the car was stopped. That it was 
an automatic bell and was operated by air by turn- 
ing a valve and would continue to ring until it was 
turned off. That it would be started by the engineer. 
That the whistle blew on this night about the time 
the car reached the semaphore. ‘hat he did not see 
anybody on the bridge before the car stopped. He 
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was in the back portion of the car or passenger part 
of the car. The far part of the car contained the en- 
gine department where the engineer would be, im- 
mediately back of that was the express part and im- 
mediately behind the smoking and passenger depart- 
ment. That as to the stopping of the car he felt the 
air going into the emergency and the car seemed to 
stop immediately. He went to the front right away 
to ascertain the cause; that is, the front end of the 
car. The first man he saw after this was the en- 
gineer; he was coming down about the same time. 
That he looked to see if any person was there who 
appeared to be injured. That he met people on the 
bridge—a good many. That he talked with some of 
them. That he talked with every one he met or saw. 
That the result was that he could not make anybody 
understand what he wanted to know. That he asked 
them if they had seen anybody hit or that was hurt. 
That the headlight was burning brightly. That the 
rules of the company with reference to approaching 
the bridge and to blowing the whistle at the sema- 
phore was that the crew of the car must call for the 
board and when the board was observed that car 
must answer. That the call was made first by four 
whistles and answered by two whistles. In other 
words four whistles asked the bridge-tender whether 
or not the car could cross, and two whistles would be 
when the bridge-tender [58] answered that the 
car could cross, and the car answered back, meaning 
all right I am proceeding ahead. 
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On cross-examination by plaintiff’s counsel the 
witness testified: 

That he talked with Lucky that night. That he 
was away back in the back end of the car where the 
passengers were, taking up fares, and was not in 
where the motorman was—keeping any lookout on 
that bridge. That he did not know how many people 
were on the bridge and did not know anything about 
it until he got off and went out to the front portion 
of the car. That it was his business to know about 
the whistles, and his habit, and the rules of the com- 
pany. That he had a present recollection that on 
the particular night four whistles were given for the 
bridge and that afterwards in response to the signal 
of the bridge-tender that two whistles were given. 
That he knew this because it was his business to know 
it. That there was something on that particular oc- 
casion that caused him to fix the circumstance in 
his mind. That he had crossed over that bridge be- 
fore when people were on the bridge, many times. 
That he knew that employees on the east side of the 
river were in the habit of crossing over the bridge 
in going to and from their work. That they were 
working men so far as he knew. That he observed 
the extent of the headlight on the car, a distance to 
which an object could be seen by one standing in 
front of the car in the position of the motorman. 
That after the car would go into the straightaway— 
that is on to the straightaway as tht car would ap- 
proach the bridge the rays of the headlight were 
strong enough so that the motorman could seen per- 
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son on the bridge all the way across. [59] 

On redirect examination by defendant’s counsel 
the witness testified. That this car could be seen by 
its headlight on a straight track 1000 feet at least. 
That the bell on the car was the ordinary regulation 
bell for the ordinary engine. That the bell could 
be heard when it was ringing a quarter of a mile at 
least and the whistle could be heard three-quarters 
of amile. It was as loud or louder than a street-car 
whistle. 

On recross-examination by plaintiff’s counsel the 
witness testified : 

That he had never given any thought to the mat- 
ter as to whether at the hour of six o’clock at night 
he expected to find a large number of men on the 
bridge as he crossed over on his regular trips and 
never thought of people being there. 


Testimony of E. C. Taylor, on Behalf of Defendant. 

H. C. TAYLOR, called and sworn as a witness on 
behalf of defendant, testified: 

That he was one of the operators of the motor-car 
mentioned. In charge of the baggage and express. 
That he had been on this car prior to the injury and 
ever since June of the same year. That the car 
started on this run between Hoquiam and Montesano 
about the middle of June of the same year, and it 
continuously operated on that run up to the time of 
the accident in November, making two round trips 
a day. That he remembered the incident of the car 
approaching the bridge on the night of the accident 
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and the stopping of the car. That the car as it 
approached the bridge, going from the station to the 
bridge, he thought was moving at the rate of about 
six miles an hour. The car was moving at the [60] 
same rate when it was within fifty or seventy-five 
feet of the bridge. That when the car left Hoquiam 
station the bell started ringing and continued to ring 
until after the accident, and was ringing after the 
ear had stopped. That he heard the whistle of the 
ear before it got to the westerly approach of the 
bridge. That he heard this before the car struck 
the curve. That the rules of the defendant com- 
pany, with reference to calling for the block or sema- 
phore, were four short blasts of the whistle and if 
the block was given it would be answered by two 
short blasts of the whistle. The car had just got 
started on the bridge when it stopped. There was 
a small door between the baggage and the engine- 
room, he opened the door and looked inside and saw 
the engineer getting out. The witness then opened 
the baggage-car door and looked out on the side. 
That it was a dark and stormy night, wind blowing, 
and he could not see anything at all. In the course 
of two or three minutes, a short time, the engineer 
came around where the witness could speak to him 
and witness asked him what was the matter. Wit- 
ness thought there was something the matter with the 
car. The engineer said that he believed a fellow 
had fallen off there. That witness could not get 
out of the car there because there was no girder to 
get out at that place, so he stayed in the baggage de- 
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partment and did not see anything at all or anybody. 
That there was a small platform on the side of the 
bridge on the westerly end of the draw on the pier. 
That this platform, with reference to where the car 
stopped, would be just about the passenger entrance 
or middle of the car—and that this passenger en- 
trance was about the middle of the car. This plat- 
form was on both sides. He thought the car was 
about 76 feet in length, that [61] after the car was 
stopped people came up. He tried to talk to one fel- 
low shortly after the car had stopped, who came 
alongside of the car holding to the girder and that 
he could not get any reply out of him at all. That 
was the only person he saw that was close enough to 
talk to. 


On cross-examination by plaintiff’s counsel the wit- 
ness testified : 

That he knew that persons were in the habit of 
crossing the bridge in the night time only from the 
fact that he had seen people crossing there when the 
car was going through; that generally when the car 
crossed the bridge during the evening and on other 
occasions there would be other people crossing or 
about to cross the bridge. That he knew there were 
mill plants being operated on the east side of the 
river and that the men after leaving their work were 
in the habit of using the bridge for the purpose of 
going to the other side of the river where they lived. 
That the witness could not tell the distance that the 
train, if it were coming in his direction in the night- 
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time, with the headlight burning, how fast that 
train was travelling towards him. That a car would 
look closer than it really was. That witness could 
tell within several hundred yards of how close the 
car was toward him as it was moving towards him. 
That one could tell closer than that, although not as 
well as he could in the day-time. That when a train 
comes on to a siding and the switches are all clear so 
another train can approach the headlights are 
blinded—indicating that the track is clear. That 
headlights are not blinded on account of the blind- 
ness of the headlight. That it was on account of the 
fact that it could not be told how far it is away if 
the car was going towards [62] the person or an- 
other train. That he thought the car was travelling 
at the time of the accident about six miles an hour. 
That he thought the car could be stopped within a 
distance of about ten feet at that rate of speed, and 
from the first time he observed the emergency being 
put on until the car stopped, it went about ten feet, 
and he did not think it exceeded that distance. 


Testimony of Wm. Anderson, on Behalf of 
Defendant, Recalled. 


Mr. ANDERSON, being recalled on behalf of 
plaintiff, testified that he thought when the car 
stopped, with reference to the platform on the west- 
erly end of the bridge, that the center of the bridge 
was where the passengers got off was right on the 
platform. That he got off right on the platform. 

On cross-examination by plaintiff’s counsel wit- 
ness testified. 


70 Oregon-Washington R. R. & Naw. Co. 


(Testimony of Wm. Anderson. ): 

That after the emergency was put on the car was 
stopped in not over ten feet. That it seemed to wit- 
ness that it stopped at once, and that the car could 
be stopped within ten feet at the rate of speed it was 
going. 

Testimony of J. W. Dunn, on Behalf of Defendant. 

J. W. DUNN, called and sworn as a witness on be- 
half of defendant, testified as follows: 

That he lived in Montesano and had lived there 
six years. ‘That he had worked at Hoquiam about 
two years ago. That he worked at the Northwest 
and Nationa] Mills. ‘That the Northwest was on the 
west side of the river and the National was im- 
mediately across the river on the easterly bank of 
the river. That he knew of the railroad bridge 
where the accident occurred and had crossed it. That 
he worked [63] at the National about two months 
or a little better and he crossed this bridge every 
evening going from work. That he generally crossed 
it about five minues after six. That he met the car 
referred to during the two months he was working 
at the places specified on the approach to the bridge. 
That he met it once just on the part that swings. 
Just once when it passed him. That he got off right 
in the middle of the platform. That there was a 
platform in the middle of the bridge. That he had 
seen other people crossing the bridge when the mo- 
tor-car was crossing. That on such occasions some 
of them would get off on the side and hang on to the 
posts and some would get down below the ties and 
on to the steel girders, or whatever they called it 
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there. Different positions along the bridge. That 
during the two months he had seen many people get- 
ting out of the way of cars and doing the things he 
mentioned at certain times. 

Witness was then shown Defendant’s Exhibit ‘H”’ 
and asked if he saw in that photograph a man stand- 
ing on aniron plate. He stated that he did and that 
in his experience he had seen other people get into 
the same position. That he had also seen people 
stand on the ties and lean against the iron posts or 
iron beams. That a man would be out of danger 
if he could get down as the man is shown in the photo- 
graph, or if he stood on the end of the ties and leaned 
against the upright pieces. Under these circum- 
stances he would not be in danger of being hit by the 
car. These places, he should judge, were about five 
or six feet apart, between the plate pieces. 

On cross-examination by plaintiff’s counsel wit- 
ness testified : 

That he worked on the side of the river he had 
been testifying [64] about, right after Thanks- 
giving. That he worked for the Northwest up until 
Thanksgiving, right after Thanksgiving he went to 
work at the National, in the year 1913. 


Testimony of A. L. Gabriel, on Behalf of Defendant. 
A. L. GABRIEL being called and sworn as a wit- 
ness on behalf of defendant, testified: 
That he resided at Bordeaux. That he resided at 
Hoquiam about six years, until up to last March. 
That he worked there for the Hoquiam Sash and 
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Door Co. and for the National Lumber & Box Co. 
That he worked for the National during the year 
1912, and up until April, 1914. That he had ocea- 
sionally crossed the bridge referred to. That dur- 
ing the winter, taking a period of a month of thirty 
days, it was safe to say he had crossed the bridge 
two weeks out of the month and this would include 
all of the winter period while he was working at 
the National, and generally crossed about six o’clock 
in the evening. That he knew of the motor-car or 
gas-car operating there from about the middle of 
June, 1913. That when he would meet the car he 
would step to one side and wait for it to get by. He 
would get down below the ties, if he met the car in 
the center, where the tower-man goes up in the 
tower. That at other times when he was not in the 
center of the bridge he had got out of the way of the 
car. That persons crossing the bridge at the same 
time this motor-car was crossing could get out of 
the way of the car and be in a place of safety. That 
they could do this either by leaning up against the 
uprights or by getting down on to the trestle below. 
That he had seen men crossing the bridge about six 
o’clock in the evening and meeting the car. That 
these men would do likewise. That he had seen a 
goodmany people [65] meet the trains while they 
were on the bridge, during his experience at the Na- 
tional. That he never knew of anyone being hurt. 
As a rule the gas-car was generally across before the 
witness went across. ‘That the gas-car generally got 
across about five minutes past six. That this was 
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generally known among the working men and those 
living on the west side. That the man shown in the 
photograph, Defendant’s Exhibit ‘‘H’’ was stand- 
ing on the braces where they all would stand. That 
if a person met the car while crossing the bridge and 
got down in the position where that man was such 
person would be in no danger from the car. Thatif 
instead of getting down there a person should stand 
with his feet on the outer edge of the ties and lean 
up against the bridge-work or frame-work he would 
be out of danger there also. That there were several 
of these plates upon which the man was standing, as 
shown in the photograph, on each side of the bridge, 
but he did not know how many. 


Testimony of Thos. Steier, Witness on Behalf of 
Defendant. 

THOS. STEIER being called and sworn as a wit- 
ness on behalf of defendant testified: 

That he resided in Hoquiam and had resided there 
a little over nine years. Was working at the Eureka 
Mill. ‘That he had worked at the National Mill from 
1906 to 1911 and then went to work at the Eureka 
mill and had been working there ever since. The 
Eureka Mill was on the east side of the bridge, a 
little further down towards Aberdeen, or down the 
railroad track from the National, in the neighbor- 
hood of where the Coats Mill is, and right across from 
the Coats Mill. The railroad tracks run along 
close to the Coats Mill, Eureka, National and all of 
the mills. [66] 
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That during the period when the witness was 
working on the east side he was in the habit of cross- 
ing on foot this railroad bridge, using the bridge 
about twice a day, but did miss some days. That 
generally he would say he crossed the bridge at least 
once a day during the period of time he was working 
at Hoquiam. He crossed it in the morning about 
half past six, in the evening about five or ten minutes 
to six. That he knew the motor-car that ran across 
the bridge running between Hoquiam and Monte- 
sano. He had met ita number of times on the bridge. 
That when he met the car he would hold himself to 
the iron bars. That if one should meet the motor- 
ear while he was on the bridge he could get into a 
place of safety by stepping onto the ties first and 
then he could step down to the trestle and be safe 
between the iron bars and that it would be safe if he 
put his feet on the outer edge of the ties and leaned 
up against the frame-work, if he hung himself out. 
That he had seen quite a few people undertaking to 
cross the bridge at the same time the motor-car was 
crossing. That these people to get out of danger, 
would do the same thing, step to one side of the ties 
or down to the trestles of the bridge. That he never 
knew of any person during all these years that he 
had been crossing there being hurt. 


Testimony of G. M. Rogers, on Behalf of 
Defendant. 
G. M. ROGERS, being called and sworn as witness 
on behalf of defendant testified: 
Lived at Hoquiam and had lived there thirteen 
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(Testimony of G. M. Rogers.) 

years or more. Occupation bridge tender for the 
N. P. Railroad. That this was the same bridge over 
which the Milwaukee and the defendant operates. 
That he had been constantly on that bridge all these 
years as operator. That he remembered the [67] 
time when the motor-car of the defendant company 
was supposed to have run into or hit a man on the 
bridge about two years ago. That he was there at 
the time he was supposed to have been hit. That his 
place on the bridge was in the tower-house or en- 
gine-room over the turning-gear in the center of the 
bridge. That is the trains run under the engine- 
room and under the position of the bridge-tender. 
He would be about 24 feet over the tracks. That at 
the time of the accident and for a period of some 
months prior to that time, in each day of 24 hours, 
there were 33 time-card trains. Then there was 
freight and one or two log trains which crossed twice 
a day, and the switch engines. The number of 
switch engines would be very hard to estimate be- 
cause they were very irregular. He had known 
them to make five round trips across the bridge dur- 
ing the day and once in awhile there would be a day 
when they would make two round trips. He would 
put in the neighborhood of about five single trips 
across there per day. That there would be in the 
neighborhood of thirty-five or forty trains that would 
cross the bridge during the day. That there was 
considerable traffic on the river and a great many 
boats passing up and down. That he knew of the 
semaphore, which was on the west of the bridge. 
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(Testimony of G. M. Rogers.) 

That it was there during the time of the accident, but 
he could not give the date when it went into commis- 
sion. The witness testified that he recognized the 
trespass sign shown on the photograph, Defendant’s 
Exhibit ‘‘A,’’ as one that was down there, and it was 
there at the time of the accident and was put up 
there a few months before that on the eastend. That 
there was one on the west end, the same as that on 
the east. The one on the west end had been there 
the same length of time as the one on the east [68] 
end. That these signs were so plain that any person 
walking along the track or in the vicinity of the track 
could see them if they wanted to and that they were 
put up to be seen and read. 


Testimony of S. P. Walters, on Behalf of Defendant. 

S. P. WALTERS, being sworn as a witness on be- 
half of defendant, testified: 

Lived at Puyallup and formerly lived at Hoquiam 
and was a bridge-tender at this bridge from May, 
1909, to November, 1914. Was a bridge-tender at 
the time of the accident. That he never kept an ac- 
count of the number of trains that crossed the bridge 
during 24 hours, immediately preceding and for a 
few months prior to the accident, but it would be 
considered between thirty and forty. That he knew 
of the semaphore on the westerly approach of the 
bridge. Its purpose was to signal trains to go ahead 
or stop. That this was done by a lever from the 
power-house. When it is ready for trains to it it is 
thrown into a perpendicular position by the bridge- 
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(Testimony of S. P. Walters.) 

tender. That there was a light on the semaphore, 
also. A red and a green light. That this sema- 
phore was put up there some time before the acci- 
dent but he could not remember the date. That 
looking at Defendant’s Exhibit ‘“‘A,’’ a photograph, 
he saw thereon the trespass or warning sign and 
recognized it. That there was a similar trespass 
sign on each approach to the bridge, east and west, 
being at each end of the bridge, or trestle-work. 
That he knew the one on the west end of the bridge 
was there at the time of the accident and supposed 
the other was there also, but that he did not see it 
because he did not live on that side and he very sel- 
dom was out there. [69] 


Testimony of G. M. Rogers, for Defendant, 
Recalled. 

G. M. ROGERS, being recalled, testified on behalf 
of defendant, as follows: 

That there was at the time witness was testifying 
a couple of 1x10 planks or 1x12 boards in between 
the rails on the bridge. That these were put in for 
the use of the bridge-tenders, for their own use. The 
lumber belonged to the bridge-tenders and was put 
in by them, with their own work. This planking 
was laid in May or June, 1914. That there was 
nothing between the rails at the time of the accident, 
no planking and no tin. There was no planking 
there at all in 1918. 
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Leon Benezra, Witness for Plaintiff, Recalled in 
Rebuttal. 

LEON BENEZRA, being recalled in rebuttal, on 
behalf of plaintiff, testified, that the deceased was a 
good swimmer. That he knew ‘the deceased had 
been in swimming in this country, that he had been 
in swimming once with him in Hoquiam by the Lytle 
Mill, in the swimming hole there at Hoquiam. 


Testimony of Theo. Balabanas, Witness for Plaintiff, 
Recalled in Rebuttal. 

THEO. BALABANAS, being recalled in rebuttal, 
testified: That he saw deceased’s dinner pail after he 
lost sight of deceased at the time of the accident. It 
was pounded over on one side. He meant by being 
pounded over on one side that it was knocked too 
much on one side or smashed. 

On cross-examination the witness testified: 

That on his direct examination the day previous 
there was no question asked him about the dinner 
pail. [70] 

Testimony of H. V. Dunlap, on Behalf of Plaintiff, 
in Rebuttal. 

H. V. DUNLAP was called and sworn as a witness 
on behalf of plaintiff, in rebuttal, and testified: 

Business, bridge builder. Had been such between 
eighteen and twenty years. That he had had ex- 
perience of being on bridge when cars lit by both 
electricity and acetylene were approaching. He 
was then asked by plaintiff’s counsel the following 
question. What can you say upon the effect of a 
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(Testimony of H. V. Dunlap.) 
person’s judgment as to the distance a car is away 
from him, upon seeing the car approaching in the 
night-time with a light on? This was objected to as 
not proper rebuttal. The objection was sustained 
and an exception allowed plaintiff. [71] 
Defendant, at the close of the testimony moved 
the Court, in writing, to instruct the jury to return 
a verdict against the plaintiff Bensoir Penso on 
the ground that the evidence was insufficient to sub- 
mit the case to the jury; the motion being in the 
following language, omitting the title and signature: 


[Motions for Directed Verdicts. | 

“The evidence being in and both parties having 
rested the defendant now moves the Court to in- 
struct the jury to return a verdict against the plain- 
tiff Bensoir Penso on the ground that the evidence 
is insufficient to submit the case to the jury.” 

This motion was denied, defendant excepted to the 
ruling and the exception was allowed. 

Defendant also, at the close of the testimony 
moved the Court, in writing, to instruct the jury to 
return a verdict against the plaintiff Esther Romi 
Penson on the ground that the evidence was insuffi- 
client to submit the case to the jury; the motion be- 
ing in the following language, omitting the title and 
signature: 

‘The evidence being in and both parties having 
rested the defendant now moves the Court to in- 
struct the jury to return a verdict against the plain- 
tiff Esther Romi Penso on the ground that the evi- 
dence is insufficient to submit the case to the jury.” 
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This motion was denied, defendant excepted to 
the ruling and the exception was allowed. [72] 


Instructions. 

The Court then instructed the jury as follows: 

Gentlemen of the Jury, you will take the pleadings 
in the case out to your jury-room with you. If you 
consult these they will show you exactly what the 
plaintiffs claim in bringing the suit, and exactly 
what defense the defendant has made to this action. 
You will have them with you in the jury-room at all 
times, and you may resort to them and find out just 
what are the issues in the case. But, briefly, the 
plaintiffs come into court and aver that one of them 
is the guardian of the son of this man who was killed 
and other the wife of the man who was killed. They 
aver that the deceased Penso was crossing the bridge 
used by the defendant company, and that for a long 
time before that this bridge had been permitted to be 
used and consented to be used by the defendant com- 
pany, and that this deceased was there at the in- 
vitation of the company using it in crossing over this 
river, and that he was killed through the negligence 
of the defendant company in operating this car at 
too great speed over this bridge. Then the amount 
of damage is averred that came to this boy and this 
wife by reason of this death so wrongfully caused by 
the negligence of this defendant company. 

The defendant denies that it was negligent and 
sets up that the deceased was guilty through his own 
negligence as described in the answer. 

The plaintiffs then deny that the deceased was 
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himself negligent. These are the issues in the case. 
[73] 

A great deal has been said in the case regarding 
the right of the deceased on this bridge. You will 
understand that if anyone invites or consents to an- 
other person coming on its premises, that while they 
are on the premises there with such consent, either 
expressed or implied, that the owner of the premises 
or the occupant of the premises must exercise ordi- 
nary care to keep from injuring all those whom he 
would anticipate would be using the premises with 
such consent. Now, this consent may be either ex- 
pressed or implied. You have a right to conclude 
that the defendant company consented to the use of 
this bridge by pedestrians going to and fro across 
this river, provided it had been for a long time 
openly and generally used by a large number of the 
public in so going to and fro across the bridge. 
Now, I said to you a moment ago that where a person 
consents to the use of the premises by the presence 
of persons on those premises, that the owner or occu- 
pant must exercise ordinary care to avoid injuring 
him, so that if you find that this deceased person was 
there by the consent of the defendant company, then 
the defendant company in the operation of its cars 
over the bridge was bound to use ordinary care to 
avoid injuring the deceased whom it thereby had 
reason to anticipate might be upon the bridge. As 
you are well aware, railroad cars must go over the 
track. There is no way for them to get off and go 
around anybody who is on the track. They have 
the right of way, and it is the business of pedestrians 
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that are using the railroad track for a footpath to 
use reasonable diligence to get out of the way and let 
the cars go by, because they cannot [74] go any- 
where else, because they are large and cumbersome, 
and it is difficult to stop them. In that sense they 
have the right of way, but where the operators of a 
ear have reason to anticipate that there may be 
pedestrians on the track, it is their duty to use rea- 
sonable diligence and reasonable and ordinary care 
to give warning of the approach of their car so that 
those pedestrians whom they have reason to antici- 
pate are on the track may have reasonable oppor- 
tunity to get out of the way, and if they fail to use 
ordinary care in the speed at which they operate the 
car, or the warnings which they give, or the lookout 
which they keep to advise those whom they may 
have reason to believe are using the way as a foot- 
path, for them to get out of the way, they would be 
negligent. 

The deceased man while using the footpath on the 
bridge, in going across this river, was bound to use 
ordinary care for his own safety, and if he failed to 
use ordinary care to keep or get out of the way of 
the approaching car, the plaintiffs in this case can- 
not recover even though you should find from a fair 
preponderance of the evidence that the defendant 
company, or its operatives, were negligent in the op- 
eration of the car. 

Before the plaintiffs can recover in this case, they 
must establish by a fair preponderance of the evi- 
dence every material allegation in their complaint 
which is denied. Among those allegations in the 
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complaint which must be established by a fair pre- 
ponderance of the evidence is first that one is the 
wife and the other the son of the man who, [75] 
was killed. Next, they must show that the defend- 
ant company was negligent in the manner which 
they allege in their complaint, and that that negli- 
gence was the proximate cause of the death of the 
deceased Penso. Another material allegation is the 
amount of the damage they claim to have suffered, 
or at any rate, that they did suffer some damage, 
that is, they must prove by a fair preponderance of 
the evidence that the continued life of the deceased 
Penso would have been a substantial benefit to them 
in a material sense. 

In these instructions I have used the expressions, 
‘‘preponderance of the evidence’’ and ‘‘proximate 
cause.’’ Proximate cause is the moving, direct, effi- 
cient cause of an event, that cause which, moving in 
direct sequence, uninterrupted by any other efficient 
cause, produces a result. 

The preponderance of the evidence, all I can say to 
you about that is that that evidence preponderates 
which is of such a nature, which so appeals to your 
experience and intelligence as to create and induce 
belief in your minds. 

If a man in the operation of a car, the engineer in 
the operation of the car along the tracks, sees some 
one ahead of him that is in a place of safety, or who 
apparently has an opportunity to get out of the way 
of the car before it will make the point where he is, 
to get to a place of safety, he is not guilty of negli- 
gence in conducting his car along the track and tak- 
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ing it for granted that he will remain in a place of 
safety where he is, or will avail himself of that op- 
portunity to get out of danger before the car [76] 
reaches him. Before he can be guilty of negligence, 
there must be something in the condition of the man, 
or the situation to advise him that if he continues 
with his car along the track, that the man is likely 
to be hurt. That instruction is given you in view 
of the testimony of the engineer that he did see the 
man. Of course, I have already advised you that it 
would be the duty if, under the instructions I had 
given you, the engineer had reason to anticipate that 
there would be men or this bridge, to keep a look- 
out, and that if he did not keep a lookout he would be 
negligent. That instruction is applicable to the 
testimony of the engineer that he did actually see 
this man. 

The defendant, having alleged contributory neg- 
ligence on the part of the deceased, which it is 
averred proximately contributed to his death, if you 
get to that phase of the case, the burden of establish- 
ing the deceased’s negligence and that it proxi- 
mately contributed to his death, rests upon the de- 
fendant. 

The order in which you would naturally take up 
the consideration of these issues would be, first, to 
determine what, if any, relationship this boy and 
this woman bear to the deceased? If there is a fair 
preponderance of the evidence that one was the wife, 
and is to-day the widow, and that the other was the 
son, then the next step would be logically to deter- 
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mine whether the deceased himself contributed in 
any way proximately to his own death, by his own 
negligence. [77] If you find by a fair prepond- 
erance of the evidence that he did so, you would stop 
there and return a verdict for the defendant. If you 
find that he was not himself guilty of contributory 
negligence, you would then pass to the next point to 
determine whether the defendant, in any of the man- 
ners described in the complaint, was guilty of negli- 
gence, and whether it proximately contributed to 
the death of the deceased. If you find that the de- 
fendant was so negligent, by a fair preponderance of 
the evidence, you would then pass to what recovery 
should be awarded the plaintiffs in this case. In as- 
sessing the amount of recovery, you would not be in- 
fluenced by any sentimental considerations and you 
would not allow any damage for merely grief, or in- 
jury to the feelings which may have resulted from 
the loss of the parent, or husband but you would con- 
fine your verdict to such an amount as would fairly 
. compensate the plaintiffs in this cause for the death 
of the deceased Penso. 

I have advised you about proximate cause. You 
will understand that if the deceased saw, or knew in 
any what that that car was coming, the failure to 
give a signal of the approach of the car would not be 
a proximate cause, because the only way in which 
failure to give a signal would be a proximate cause of 
the injury would be that if it had been given it would 
have warned the man of the approach of the car, but 
if he knew it, without a signal why it would not be 
necessary to warn him. 
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The Court will read to you certain instructions 
which have been prepared, and in so far as they may 
be repetition of what I have already told you, you 
are not to conclude that the Court is bearmg down 
upon one portion of [78] this case, thereby seek- 
ing to impress you with its importance over those 
which are not repeated. 

If you believe that the public were accustomed to 
travel over this bridge, then the fact that company 
posted no trespass signs would not absolve the com- 
pany from its duty to use reasonable care in the op- 
eration of its cars, if it knew that persons still con- 
tinued to walk on its tracks over the bridge, as had 
been the custom before the notices were posted, and 
for a considerable time prior to the accident. 

You are instructed that there is no issue as to 
whether or not the engineer and crew in charge of 
the car was competent or not. You cannot base any 
negligence on the defendant company upon the as- 
sumption, or find that incompetent men were em- 
ployed by the company. 

You are instructed that under the evidence in 
this case the bridge in question was private prop- 
erty of the Northern Pacific Railway Company, and 
was used by the defendant, and if it be a fact that the 
bridge was over navigable waters and extended be- 
tween the ends of streets in the city of Hoquiam, did 
not give the deceased or the public any greater 
rights over or upon the bridge than if the bridge had 
been entirely upon and joining on private property. 

But if you find that at the time of the accident the 
defendant company was negligently operating its 
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cars, you are instructed that it would not then be 
liable in this action if the person injured or killed, 
if that were the fact, was guilty of failing to use or- 
dinary care and caution to protect himself, and if he 
in any way contributed by his own negligence or 
carelessness to the injuries, even though [79] you 
find that the employes of the railroad company were 
negligent. 

You are instructed that the fact, if it is a fact, 
that the deceased referred to in the testimony was 
a foreigner, or of a nationality other than that of 
the United States in no way affect any issues in this 
ease. He is to be judged in his act by the same 
standard that governs the conduct of all persons im 
the exercise of their senses, using that precaution 
which ordinary prudent men would use under like 
circumstances. 

You are instructed that the law does not require a 
railroad company to stop its trains simply because 
there are travelers upon its tracks. The mere fact 
that a person is seen walking in front of a train, in 
the direction of a moving engine, is not, as a matter 
of law, required to bring its car or train to a stop. 

It is as much the duty of the pedestrian traveling 
along a highway or any place used as a highway to 
use his sight and hearing, as it is for the engineer of 
an approaching train to keep a lookout for danger, 
and if the engineer of the car saw the plaintiff walk- 
ing in the ordimary and customary way upon the 
track, it was not the duty of the engineer to stop the 
car on account thereof, but he had the right to as- 
sume that the party walking upon the tracks, as dis- 
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closed by the evidence, would himself get out of the 
way of the approaching train or car, unless there 
was something in the situation to advise the engineer 
that it would be unsafe to do so. 

The railroad company is not an insurer against 
injuries, and negligence must be shown of some char- 
acter before [80] a railroad company can be held 
liable for killing or injuring a traveler. It is not 
sufficient to find that the traveler was injured or 
killed. The burden of proof is upon the plaintiff in 
this action in this connection. 

That plaintiffs herein are not entitled to a verdict 
at your hands unless you believe from a fair pre- 
ponderance of the evidence that the deceased, Haim 
Jack Penso, met his death aé the proximate result of 
negligence on the part of the defendant railroad 
company. If you believe from a fair preponderance 
of the evidence that the defendant was not guilty of 
negligence which was the proximate cause of the 
said Penso’s death, then, of course, your verdict 
must be for the defendant. On the other hand, if 
you believe from a fair preponderance of the evi- 
dence that the defendant was negligent in the opera- 
tion of its train, and you further believe from a fair 
preponderance of the evidence that the said deceased 
was also negligent, and that the negligence of both 
the said defendant and the said deceased contributed 
to the death of said Penso, then, under those circum- 
stances, the plaintiffs would not be entitled to a ver- 
dict, but your verdict, on the contrary, should be 
for the defendant. Plaintiffs are not entitled to a 
verdict at your hands if you are satisfied from a fair 
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preponderance of the evidence that the said deceased 
was guilty of such negligence as proximately con- 
tributed to his own damage. 

The jury is not permitted to guess or speculate as 
to how the deceased met his death. Before you can 
return any verdict in favor of plaintiffs, the testi- 
mony must show you the manner in which the de- 
ceased was killed, and that such death was the re- 
sult of the negligence of the defendant. [81] The 
jury must not return a verdict herein based upon 
testimony which to the mind of the jury shows that 
the deceased might have been injured in this way 
or that way, or in this manner, or that manner, but 
the testimony must satisfy the mind of the jury as to 
how such accident happened, and what was the man- 
ner and cause of such death. 

In these instructions I have several times used 
the expression ‘‘ordinary ecare,’’ and ‘‘negligence.”’ 
Negligence, in the sense in which it has been used in 
these instructions, means the want of ordinary care, 
Ordinary care means the care an ordinarily careful 
and prudent person would use under the same cir- 
cumstances, and should always be proportioned to 
the peril or danger reasonably to be apprehended 
from the want of proper prudence. 

You are in this case, as in every case where ques- 
tions of fact are submitted to a jury for determina- 
tion, the sole and exclusive judges of every question 
of fact in the case. This would include all of those 
issues of fact which I have submitted to you, and the 
weight of the evidence and the credibility of the 
witnesses. In weighing the evidence and determin- 
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ing what credibility. should be given each of the wit- 
nesses who have come before you and testified, you 
should take into account the manner in which they 
gave their testimony, their appearance and de- 
meanor upon the witness-stand, whether they car- 
ried to your minds the belief that they were trying 
to tell you the exact truth of what they had seen or 
heard, or whether they were reluctant, kept back 
something, or whether, on the other hand they were 
too willing, running along and volunteering testi- 
mony about which no questions were asked. [82] 

You will take into account the testimony of each 
witness, whether it appears to be a total and com- 
plete story, whether it is reasonable, whether you 
would expect it to be corroborated, if true, or 
whether it is contradicted. 

You will view the testimony of each witness who 
came before you from at least two points, that is the 
opportunity the witness had to tell you the whole 
truth about which he testified, and then whether he 
wanted to tell you all of the truth. One witness may 
be much more favorably situated than any other to 
know all about what happened, or to see the disputed 
transactions, and others may be equally positive 
about it, may be equally honest, but had not the same 
opportunity to see just what happened. You will 
also take into account any interest any witness may 
have in this case, either by the manner in which he 
gave his testimony or by his relation to the case. 
[83] 

Before the Court instructed the jury, and at the 
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proper time, the defendant requested, in writing, the 
Court to give certain instructions to the jury. 


[Instructions Requested by Defendant. | 

The instructions asked for by defendant, which 
were not given by the Court were as follows: 

1. ‘You are instructed to return a verdict in this 
case for the defendant. Under the testimony the 
evidence does not justify a rendition of a verdict 
against the defendant.’’ Which instruction was re- 
fused by the Court, the defendant excepted thereto 
and the exception was allowed. 

2. ‘*You are instructed that you cannot return 
a verdict in favor of the plaintiff Esther Romi Penso, 
widow of the alleged deceased, in any event. Which 
instruction was refused by the Court, the defendant 
excepted thereto and the exception was allowed. 

3. You are instructed that as to the plaintiff Ben- 
soir Penso, the alleged minor, you cannot return any 
verdict in his favor for any damages whatsoever, nor 
in favor of his guardian ad litem. The evidence 1s 
insufficient to justify any verdict of the jury in his 
favor, or any allowance of damages in connection 
therewith.’’ Which instruction was refused by the 
Court, the defendant excepted thereto and the ex- 
ception was allowed. 

4. ‘In view of the fact that all the testimony 
discloses that the engine in question was lighted by 
a headlight that could be seen for a long distance vou 
are instructed that the question whether the bell was 
rung or not on the car just prior to the accident is 
immaterial in this case and you cannot find any neg- 
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ligence based upon the fact that the bell was not 
rung.’”? Which instruction was refused by [84] 
the Court, defendant excepted thereto and the ex- 
ception was allowed. 

5. ‘Likewise the same is true as to whether there 
was a warning given by whistle or not.’? Which in- 
struction was refused by the Court, defendant ex- 
cepted thereto and the exception was allowed. 

8. ‘You are instructed that the evidence shows 
that the deceased, for whose death this action is 
brought, was guilty of contributory negligence and 
your verdict must be for the defendant.’’ Which 
instruction was refused by the Court, defendant ex- 
cepted thereto and the exception was allowed. 

11. ‘It is as much the duty of the pedestrian 
traveling along a highway or any place used as a 
highway to use his sight and hearing, as it for the 
engineer of an approaching train to keep a lookout 
for danger, and if the engineer of the car saw the 
plaintiff walking in the ordinary and customary way 
upon the track, it was not the duty of the engineer to 
stop the car on account thereof, but he had the right 
to assume that the party walking upon the tracks, as 
disclosed in the evidence, would himself get out of 
the way of the approaching train or car.’’ [85] 

12. ‘‘You are instructed that the fact that the 
party claimed to have been killed for a long period 
of time prior to the accident travelled in the morning 
to his work over a right of way and bridge across 
the river at some distance from where this railroad 
bridge was operated is a circumstance which you 
should consider in determining whether the alleged 
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deceased was guilty of contributory negligence. 
The testimony discloses that he could go to his work, 
and did go to his work in the morning by a route over 
which there were no trains onerated, and this being 
so you have a right to take this circumstance into 
consideration in determining whether he was guilty 
of contributory negligence in going upon the bridge 
where it is claimed he was killed.’? Which instruc- 
tion was refused by the Court, defendant excepted 
thereto and the exception was allowed. 

14. ‘‘That the fact that the said Penso, whom it 
is claimed was killed, could not read or write the 
English language or any language is not a circum- 
stance which you shall consider in determining the 
question of negligence on the part of the company or 
the question of his contributory negligence.’? Which 
instruction was refused by the Court, defendant ex- 
cepted thereto and the exception was allowed. 

17. ‘If you believe from a fair preponderance of 
the evidence that at or prior to the time the deceased 
undertook to cross the bridge in question, he knew, 
or by the exercise of reasonable care and caution 
should have known, that one of the defendant’s cars 
or trains would be crossing such bridge at the same 
time that the [86] deceased would be crossing it, 
then the deceased would be guilty of such contrib- 
utory negligence and assumption of risk, as that the 
plaintiffs could not recover herein, and your verdict 
should be for the defendant. In this connection you 
should take into consideration whether or not the 
schedule time for the said motor car to cross the said 
said bridge was about six o’clock, and whether or 
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not the defendant habitually so operated its said ' 
motor-car across such bridge at such time, and 
whether the deceased knew, or by the exercise of 
reasonable care and caution could have known, that 
the said defendant would be running the said motor 
car across the said bridge at the same time the de- 
ceased undertook to pass over it at the time of the 
injury, then, and under those circumstances, the de- 
ceased would be guilty of both assumption of risk 
and contributory negligence, and the plaintiffs could 
not recover and your verdict should be for the de- 
fendant. If you believe that the deceased knew, or 
should have known, that he would meet the said 
motor-car on such bridge at the same time he under- 
took to cross over the same, the deceased would be 
guilty of such negligence as would preclude any re- 
covery by the plaintiffs herein, and this regardless of 
the fact as to whether or not the defendant was 
guilty of negligence.’’ Which instruction was re- 
fused by the Court, defendant excepted thereto and 
the exception was allowed. 

18. ‘‘The fact that the bridge in question spans 
the river at a prolongation of one of the streets in 
the city of Hoquiam could not in any manner or way 
affect the duties or obligations [87] of either or 
of any of the parties hereto.’’ Which instruction 
was refused by the Court, defendant excepted 
thereto and the exception was allowed. 

19. ‘‘You are instructed that if you believe from 
the evidence that the deceased saw, or by the exer- 
cise of reasonable care and caution could have seen, 
that the motor-car was approaching the bridge, or 
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was coming on the same, and you further believe 
that the deceased could at that time have gotten into 
a place of safety on such bridge and thus avoided 
being injured, then the deceased would be guilty of 
negligence contributing to his own injury and your 
verdict must be for the defendant.’’ Which instruc- 
tion was refused by the Court, defendant excepted 
thereto and the exception was allowed. 

20. ‘‘If you believe from the evidence that it was 
dangerous to undertake to cross over the said bridge 
at the same time a car or train was crossing over the 
same and you further believe that the deceased, im- 
mediately prior to going on the said bridge, knew or 
by the exercise of reasonable care should have known 
that he would meet the said motor-car or other car 
or trains on such bridge, if he undertook to cross the 
same at the time he did undertake to cross, then the 
deceased would be guilty of such contributory negli- 
gence and assumption of risk as would defeat any 
recovery for the plaintiffs herein, and under those 
circumstances your verdict must be for the defend- 
ant.’’ Which instruction was refused by the Court, 
defendant excepted thereto and the exception was 
allowed. 

Instruction No. 11, asked for by defendant, above- 
mentioned, was given as asked, but the Court at the 
end of the [88] instruction the Court added the 
following modification thereto: ‘‘Unless there was 
something in the situation to advise the engincer 
that he would be unable to do so.’’ To this modi- 
fication by the Court the defendant excepted, upon 
the ground that the modification was inapplicable to 
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the facts; the undisputed testimony showing that 
there was nothing in the situation or circumstances 
of the case that would tend to so advise the engineer. 

The above exceptions to the refusal of the Court 
to give instructions were all taken and allowed at 
the proper time before the retirement of the jury. 

The defendant, after the Court’s instructions were 
given, in the presence of the jury and before it re- 
tired, made the following exceptions to the Court’s 
charge: 

[Exceptions to Instructions. | 

Defendant excepted to all that part of the Court’s 
charge which reads as follows: 

‘‘The order in which you would naturally take up 
the consideration of these issues would be, first, to 
determine what, if any, relationship this boy and 
this woman bear to the deceased. If there is a fair 
preponderance of the evidence that one was the wife 
and is to-day the widow, and that the other was the 
son, then the next step would be logically to deter- 
mine whether the deceased himself contributed in 
any way proximately to his own death, by his own 
negligence.’’ Upon the ground that no damages 
could be awarded to the minor; and also upon the 
grounds that damages could not be united in one 
verdict for both plaintiffs jointly. 

The defendant also excepted to all that part of 
the Court’s instructions which read as follows: [89] 

Defendant also excepted to all that part of the 
Court’s instructions which reads as follows: 

“Tf you find that the defendant was so negligent, 
by a fair preponderance of the evidence, you would 
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then pass to what recovery should be awarded the 
plaintiffs in this case. In assessing the amount of 
recovery, you would not be influenced by any senti- 
mental consideration, and you would not allow any 
damage for merely grief, or injury to the feelings 
which may have resulted from the loss of the pa- 
rent, but you would confine your verdict to such an 
amount as would fairly compensate the plaintiffs in 
this cause for the death of the deceased Penso.’’ 
Upon the ground that no damages could be awarded 
to the minor, in any event, under the proof in the 
case; also upon the ground that damages could not 
be united in one verdict for both plaintiffs jointly. 
The exceptions were allowed. 

After the instructions were given and the excep- 
tions taken as aforesaid the jury retired and there- 
after on October 28, 1915, returned a verdict in favor 
of plaintiffs, and assessed their damages at the sum 
of $2,500; the verdict, omitting the title and signa- 
tures being as follows: 

We, the jury impaneled in the above-entitled 
cause, find for the plaintiffs and assess their damages 
at the sum of Twenty-five Hundred Dollars ($2,500). 
[90] 

Service of the within and foregoing bill of excep- 
tions prepared and proposed by defendant is admitted. 
at Hoquiam, Washington, this 4th day of December, 
O15, 

MORGAN & BREWER and 
A. EMERSON CROSS, 
Attorneys for Plaintiff. 
(Filed Dec. 7, 1915.) [91] 
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Order Settling Bill of Exceptions. 

On this 20th day of December, 1915, the above-en- 
titled cause coming on to be heard upon application 
of defendant to settle a bill of exceptions in said 
cause and in accordance with stipulation and order 
of the Court heretofore made, and it appearing to 
the Court that the bill exceptions was duly served on 
the attorneys for plaintiff within the time provided 
by law and that the attorneys for plaintiff have sug- 
gested amendments thereto, which amendments have 
been accepted by the defendant and have been incor- 
porated in the bill of exceptions, and all the parties 
consenting to the settling of the same and that the 
time for settling said bill of exceptions has not ex- 
pired; the same having been extended from time to 
time by stipulation and order of the Court for the 
reason that additional time has been required and 

It further appearing to the Court that the bill of 
exceptions contains all the facts occurring in the 
trial of said cause, together with the exceptions 
thereto, and all the matters and things occurring 
upon the trial, except the exhibits introduced in evi- 
dence, which are hereby made a part of the bill of 
exceptions and the clerk of this court is [92] here- 
by instructed to properly mark and identify such ex- 
hibits and attach the same thereto, and in case it is 
inconvenient and not practicable to attach any ex- 
hibit or exhibits to properly identify it or them in the 
cause and to forward them as a part of the bill of 
exceptions. 
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Thereupon, upon motion of the defendant, Oregon- 
Washington Railroad & Navigation Co., it is. 

ORDERED that said proposed bill of exceptions 
be and is hereby settled as a true bill of exceptions 
in said cause and that the same is hereby certified 
accordingly by the undersigned Judge of this court, 
who presided at the trial of said cause, as a true, full 
and correct bill of exceptions and the clerk is hereby 
ordered to file the same as the record in said cause 
and to transmit the same to the Honorable Circuit 
Court of Appeals for the Ninth Circuit. 

EDWARD EK. CUSHMAN, 
Judge. 
(Filed Dec. 20, 1915.) [93] 


a 


Order Allowing Writ of Error. 

On motion of the defendant it is hereby ordered 
that a writ of error is hereby allowed as prayed for 
in the petition for writ of error filed herein to have 
the said cause reviewed in the United States Circuit 
Court of Appeals for the Ninth Circuit and a writ 
of error and citation is hereby directed to be issued 
and certified transcript of the record, testimony, ex- 
hibits, stipulations and all proceedings be transmitted 
to said Circuit Court of Appeals. 

It is further ordered that the bond on appeal be 
fixed at the sum of Four Thousand Dollars, the same 
to act as a supersedeas bond and also as a bond for 
costs and damages on the appeal. 
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Dated this 5th day of January, 1916. 
EDWARD E. CUSHMAN, 


Judge. 
(Filed Jan. 5, 1916.) [94] 


Assignment of Errors. 

Comes now the Oregon-Washington Railroad & 
Navigation Company, a corporation, defendant above 
named, and files the following assignment of errors 
upon which it will rely upon its prosecution of the 
writ of error in the above case from the judgment 
made and entered by this Honorable Court on the 
1st day of November, 1915. 

The Court erred in permitting plaintiffs to offer 
in evidence a certified copy of the plat of Hoquiam 
Tide and Shore Lands and the dedication thereof, 
as made by the Commissioner of Public Lands of the 
State of Washington, for the purpose of showing 
the nature of the street over which the railroad ran 
and upon which the bridge mentioned in the com- 
plaint was located, being Plaintiff’s Exhibit I; 
which exhibit was introduced in evidence over the 
objection of defendant; objections being upon the 
ground that the same was immaterial and it made no 
difference whether the bridge was a prolongation of 
the street or not. [95] 

2 

The Court erred in admitting in evidence plain- 
tiffs’ Exhibit II, being a certified copy of the rededi- 
cation of the same lands referred to in the last ob- 
jection by the same office; being plat No. 2, Hoquiam 
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Tide and Shore Lands and purporting to show the 
railroad bridge in question; over the objections of 
defendant; objections being upon the same ground 
as made in the preceding assignment of error. 

3 

The Court erred in admitting in evidence Plain- 
tiffs’ Exhibit ILI, being ordinance No. 70 of the City 
of Hoquiam granting a franchise to the railway com- 
pany to operate over this street; over the objections 
of counsel for defendant, which were upon the ground 
that it was immaterial. 

4, 

The Court erred in admitting in evidence Plain- 
tiffs’ Exhibit IV, being the proceedings of the city 
council of the city of Hoquiam, showing the transfer 
of the ordinance above referred to to the Northern 
Pacific Railway Company, over the objection of de- 
fendant’s counsel that it was immaterial. 

D. 

The Court erred in overruling, at the close of 
plaintiffs’ testimony the motion of defendant for 
a nonsuit, which motion was based upon the grounds 
that the evidence was insufficient to show negligence 
on the part of the defendant company; also upon the 
ground that the evidence showed that the deceased 
was guilty of contributory negligence, also that it 
was not shown that deceased and Esther Romi 
Penso were husband and wife, or that either of the 
plaintiffs [96] were dependent upon the deceased 
for support. 
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6. 

The Court erred in refusing to instruct the jury 
to return a verdict against the plaintiffs at the close 
of all the testimony, upon the motion of the defend- 
ant; which motion was based upon the ground that 
the evidence was insufficient. 

Me 

The Court erred in refusing to instruct the jury, 
in writing, at the close of the testimony, upon the 
motion of the defendant, to return a verdict against 
the plaintiff Esther Romi Penso upon the ground 
that the evidence was insufficient to justify a recov- 
ery. 

8. 

The Court erred in refusing to instruct the jury, 
in writing, at the close of the testimony, upon the 
motion of the defendant, to return a verdict against 
the plaintiff Bensoir Penso upon the ground that the 
evidence was insufficient to justify a recovery. 

). 

The Court erred in refusing to give instruction 
No. 1, at the request of defendant, which instruction 
is as follows: ‘‘ You are instructed to return a verdict 
in this case for the defendant. Under the testimony 
the evidence does not justify a rendition of a ver- 
dict against the defendant.”’ 

10. 

The Court erred in refusing to give instruction 
No. 2, at the request of the defendant, which instruc- 
tion is as follows: ‘‘You are instructed that you can- 
not returna [97] verdict in favor of Esther Romi 
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Penso, widow of the alleged deceased, in any event. 
IL. 

The Court erred in refusing to give instruction 
No. 3, at the request of defendant, which instruction 
is as follows: ‘‘You are instructed that as to the 
plaintiff Bensoir Penso, the alleged minor, you can 
not return any verdict in his favor for any damages 
whatsoever, nor in favor of his guardian ad litem. 
The evidence is insufficient to justify any verdict of 
the jury in his favor, or any allowance of damages 
in connection therewith.”’ 

12. 

The Court erred in refusing to give instruction 
No. 4, at the request of the defendant, which instruc- 
tion is as follows: ‘‘In view of the fact that all the 
testimony discloses that the engine in question was 
lighted by a headlight that could be seen for a long 
distance you are instructed that the question 
whether the bell was rung or not on the car just 
prior to the accident is immaterial in this case and 
you can not find any negligence based upon the fact 
that the bell was not rung.’’ 

138. 

The Court erred in refusing to give instruction 
No. 8, at the request of the defendant, which instruc- 
tion is as follows: ‘‘You are instructed that the 
evidence shows that the deceased, for whose death 
this action is brought, was guilty of contributory 
negligence and your verdict must be for the defend- 
ant.”’ 

14. 
The Court erred in refusing to give instruction 
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No. 11, at the request of the defendant, which in- 
struction is as follows: ‘‘It is as much the duty of 
the pedestrian traveling [98] along a highway 
or any place used as a highway to use his sight and 
hearing, as it is for the engineer of any approaching 
train to keep a lookout for danger, and if the en- 
gineer of the car saw the plaintiff walking in the 
ordinary and customary way upon the track, it was 
not the duty of the engineer to stop the car on ac- 
count thereof, but he had the right to assume that 
the party walking upon the tracks, as diclosed by 
the evidence, would himself get out of the way of 
the approaching train or ear.”’ 
15. 

The Court erred in refusing to give instruction 
No. 12, at the request of the defendant, which in- 
struction is as follows: ‘‘You are instructed that the 
fact that the party claimed to have been killed for 
a long period of time prior to the accident traveled 
in the morning to his work over a right of way and 
bridge across the river at some distance from where 
this railroad bridge was operated is a circumstance 
which you should consider in determining whether 
the alleged deceased was guilty of contributory neg- 
ligence. The testimony discloses that he could go 
to his work, and did go to his work in the morning 
by a route over which there were no trains operated, 
and this being so you have a right to take this 
circumstance into consideration in determining 
whether he was guilty of contributory negligence in 


going upon the bridge where it is claimed he was 
killed.’’ - 


vs. Esther Romi Penso et al. 105 
16. 


The Court erred in refusing to give instruction 
No. 14, at the request of the defendant, which is as 
follows: ‘‘That the fact that the said Penso, whom 
it is claimed was killed, [99] could not read or 
write the English language or any language is not 
a circumstance which you shall consider in deter- 
mining the question of negligence on the part of the 
company or the question of his contributory negli- 
gence.”’ 

17, 

The Court erred in refusing to give instruction 
No. 17, at the request of the defendant, which in- 
struction is as follows: ‘‘If you believe from a fair 
preponderance of the evidence that at or prior to 
the time the deceased undertook to cross the bridge 
in’question, he knew, or by the exercise of reason- 
able care and caution should have known, that one 
of the defendant’s cars or trains would be crossing 
such bridge at the same time that the deceased 
vould be crossing it, then the deceased would be 
guilty of such contributory negligence and assump- 
tion of risk, as that the plaintiffs could not recover 
herein, and your verdict should be for the defend- 
ant. In this connection you should take into con- 
sideration whether or not the schedule time for the 
said motor-car to cross the said bridge was about six 
o’clock, and whether or not the defendant habitually 
so operated its said motor-car across such bridge at 
such time, and whether the deceased knew, or by 
the exercise of reasonable care and caution could 
have known, that the said defendant would be run- 
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ning the said motor-car across the said bridge at 
the same time the deceased undertook to pass over 
it at the time of the injury, then, and under those 
circumstances, the deceased would be guilty of both 
assumption of risk and contributory negligence, and 
the plaintiffs could not recover and your verdict 
should be for the defendant. If you believe that the 
deceased knew, or should have known, that he would 
meet [100] the said motor-car on such bridge at 
the same time he undertook to cross over the same, 
the deceased would be guilty of such negligence as 
would preclude any recovery by the plaintiffs herein, 
and this regardless of the fact as to whether or not 
the defendant was guilty of negligence.”’ 
18. 

The Court erred in refusing to give instruction 
No. 18, at the request of defendant, which instruc- 
tion is as follows: ‘‘The fact jthat the bridge in 
question spans a river at a prolongation of one of 
the streets in the city of Hoquiam could not in any 
manner or way affect the duties or obligations of 
either or any of the parties hereto.’’ 

iS), 

The Court erred in refusing to give instruction 
No. 19, at the request of defendant, which instruc- 
tion is as follows: ‘‘You are instructed that if you 
believe from the evidence that the deceased saw, or 
by the exercise of reasonable care and caution could 
have seen, that the motor-car was approaching the 
bridge, or was coming on the same, and you further 
believe that the deceased could at that time have 
gotten into a place of safety on such bridge and 
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thus avoided being injured, then the deceased would 

be guilty of negligence contributing to his own in- 

jury and your verdict must be for the defendant. 
29. 

The Court erred in refusing to give instruction No. 
20, at the request of the defendant, which instruction 
is as follows: ‘“‘If you believe from the evidence that 
it was dangerous to undertake to cross over the said 
bridge at the same time a car or train was crossing 
over the same and you [101] further believe that 
the deceased, immediately prior to going on the said 
bridge, knew or by the exercise of reasonable care 
should have known that he would meet the said 
motor-car or other car or trains on such bridge, if he 
undertook to cross the same at the time he did under- 
take to cross, then the deceased would be guilty of 
such contributory negligence and assumption of risk 
as would defeat any recovery for the plaintiffs here- 
in, and under those circumstances your verdict must 
be for the defendant.’’ 

PAM 

The Court erred in modifying instruction No. 1, 
above set forth, by adding and giving to the jury, the 
following, as a part thereof: ‘‘ Unless there was some- 
thing in the situation to advise the engineer that he 
would be unable to do so.” 

22. 

The Court erred in giving to the jury the following 
instruction: ‘‘The order in which you would nat- 
urally take up the consideration of these issues would 
be, first, to determine what, if any, relationship this 
boy and this woman bear to the deceased. If there 
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is a fair preponderance of the evidence that one was 
the wife and is to-day the widow, and that the other 
was the son, then the next step would be logically to 
determine whether the deceased himself contributed 
ju any way proximately to his own death, by his own 
negligence.’’ For the reason that no damages couid 
be awarded to the minor, and also that damages could 
not be united in one verdict for both plaintiffs jointly. 
[102] 
23. 

The Court erred in giving the jury the following 
instruction: ‘‘If you find that the defendant was so 
negligent, by a fair preponderance of the evidence, 
you would then pass to what recovery should be 
awarded the plaintiffs in this case. In assessing the 
amount of recovery, you would not be influenced by 
any sentimental consideration, and you would not 
allow any damage for merely grief, or injury to the 
feelings which may have resulted from the loss of 
the parent, but you would confine your verdict to 
such an amount as would fairly compensate the 
plaintiffs in this cause for the death of the deceased 
Penso.’’ For the reason that no damages would be 
awarded to the plaintiffs in any event under the 
proof in this case, and also that damages could not be 
united in one verdict for both plaintiffs jointly. 

24. 
The Court erred in rendering judgment in the case 
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in favor of the plaintiffs. 
J.B. BRIDGES, 
BRIDGES & BRUENER,, 
BOGLE, GRAVES, MERRITT & 
BOGLE, 
SULLIVAN & CHRISTIAN, 
Attorneys for Defendant and the Plaintiff in 
Error. 
(Filed Jan. 5,1916.) [103] 


Bond on Appeal. 
KNOW ALL MEN BY THESE PRESENTS: 

That the Oregon-Washington Railroad & Naviga- 
tion Company, a corporation, and National Surety 
Company, a corporation, are held and firmly bound 
unto the above-named Esther Romi Penso and Ben- 
soir Penso in the sum of Four Thousand Dollars for 
the payment of which well and truly to be made we 
bind ourselves, our successors and assigns jointly and 
severally by these presents. 

Sealed with our seals and dated this 5th day of 
January, 1916. 

Whereas, the above-named Oregon-Washington 
Railroad & Navigation Company, a corporation, has 
prosecuted a writ of error to reverse the judgment of 
said District Court, rendered on the 1st day of No- 
vember, 1915, in favor of said Esther Romi Penso 
and Bensoir Penso and against the said Oregon- 
Washington Railroad & Navigation Company, a cor- 
poration, for the recovery of the sum of Twenty-five 
Hundred Dollars. 
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NOW, THEREFORE, THE CONDITION OF 
THIS BOND is such that if the above-named 
Oregon-Washington Railroad & Navigation Com- 
pany, a corporation, shall prosecute said writ of error 
to effect and answer all damages and costs if it 
fail [104] to make said appeal good this obliga- 
tion shall be void, otherwise same shall remain in 
full force and virtue. 

OREGON-WASHINGTON RAILROAD & 
NAVIGATION COMPANY. | 
By J. B. BRIDGES, 
BRIDGES & BRUENER, 
SULLIVAN & CHRISTIAN, 
Its Attorneys. 
NATIONAL SURETY COMPANY. (Seal) 
By R. BE. MAHAFFAY, 
Resident Asst. Secretary. 
By R. E. EVANS, 
Resident Vice-President. 

The above bond is hereby approved as a cost and 

supersedeas bond this 5th day of January, 1916. 
EDWARD E. CUSHMAN, 
District Judge. 
Doe. Int. Rev. stamps affixed. 
(Filed Jan. 5,1916.) [105] 


Stipulation as to the Original Exhibits. 

It is hereby stipulated between the plaintiff and 
defendants that the original exhibits introduced in 
evidence in the trial of the cause in the court below 
may be transmitted to the Court of Appeals with the 
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transcript of the record in lieu of copies; most of 
the exhibits being photographs and diagrams re- 
quiring an inspection of the original exhibit. 

Té is further stipulated that the Judge who tried 
the cause in the court below may make an order to 
this effect. 

J. B. BRIDGES, 

BRIDGES & BRUENER, 

SULLIVAN & CHRISTIAN, 

Attorneys for Plaintiff in Error. 
MORGAN & BREWER and 
A. EMERSON CROSS, 

Attorneys for Defendants in Error. 
(Filed Jan. 12,1916.) [106] 


Order Directing Original Exhibits Instead of Copies 
to be Forwarded to the Circuit Court of Appeals. 
Now, on this 12th day of January, 1916, upon stip- 

ulation of the respective parties, through their at- 

torneys, and it appearing that the original exhibits 
will be needed for inspection upon the hearing of the 
writ of error, it is hereby 

ORDERED that the clerk of this court transmit to 

the Circuit Court of Appeals, either by attaching to 

the bill of exceptions, or by otherwise forwarding, 
properly identified, the original exhibits introduced 
in evidence in the trial of this cause. 
EDWARD E. CUSHMAN, 
Judge. 
(Filed Jan. 13, 1916.) [107] 
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Stipulation [Relating to Transcript]. 

It is hereby stipulated by and between the re- 
spective parties that the transcript on appeal made 
by the clerk of the District Court may omit there- 
from the caption, excepting on the complaint, with 
all endorsements, verifications and acceptances of 
service. 

J. B. BRIDGES, 
BRIDGES & BRUENER, 
SULLIVAN & CHRISTIAN, 
Attorneys for Plaintiff in Error. 
MORGAN & BREWER and 
A. EMERSON CROSS, 
Aitorneys for Defendants in Error. 
(Filed Jan. 12, 1916.) [108] 


Admission of Service [of Order Allowing Writ of 
Error, etc. ]. 

We hereby admit service upon plaintiffs of the fol- 
lowing papers filed in the clerk’s office of the United 
States District Court for the Western District of 
Washington, Southern Division, in the [above-en- 
titled action, on the 5th day of January, 1916. 

Order allowing writ of error to be prosecuted, and 
fixing the amount of bond. 

Supersedeas and cost bond on writ of error. 

Assignment of errors. 

Dated this 8th day of January, 1916. 

MORGAN and BREWER, and 
A. EMERSON CROSS, 
Attorneys for Plaintiffs. 
(Filed Jan. 12,1916.) [109] 
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[Certificate of Clerk U. S. District Court to 
Transcript of Record. | 


United States of America, 
Western District of Washington,—ss. 

I, Frank L. Crosby, Clerk of the United States Dis- 
trict Court for the Western District of Washington, 
do hereby certify and return that the foregoing is a 
true and correct copy of the record and proceedings in 
the above-entitled cause, to wit; Esther Romi Penso 
and Bensior Penso by his guardian ad litem Leon Ben- 
ezra, vs. Oregon-Washington Railroad & Navigation 
Company, a corporation, as the same remains of 
record and on file in my office, in said District, at 
Tacoma, and that the same is made pursuant to 
praecipe of counsel filed herein, and the same con- 
stitutes my return on the annexed writ of error. 

I further certify and return that I hereto attach 
and herewith transmit the original writ of error and 
original citations, with original acceptances of ser- 
vice thereon, and original prayer for reversal; and 
that under separate cover I am certifying the orig- 
inal exhibits as per stipulation of counsel. 

J further certify that the following is a full, true 
and correct statement of all expenses, costs, fees and 
charges incurred and paid in my office by and on be- 
half of the plaintiff in error herein, for making 
record, certificate and return to the United States 
Circuit Court of Appeals for the Ninth Circuit: 
Clerk’s fees (Sec. 828 R. S. U.S.) for making 

record, certificate and return, 283 folios, 
(o) 1 or 42.45 
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Certificate of clerk to transcript of record, 3 


folios @ dae each. .....0. 2.) 45 
Seal to said certifieate:..... ....... re 20 
Certificate and seal as to the original exhibits, 

DONO + a4 Se Bae te pe 25 
[110] 


ATTEST MY OFFICIAL SIGNATURE and the 
seal of the said United States District Court for the 
Western District of Washington, at Tacoma, this 
18th day of January, A. D. 1916. 

[Seal] FRANK L. CROSBY, 

Clerk. 
By E. C. Ellington, 
Deputy Clerk. [111] 


In the United States Circmt Court of Appeals for 
the Ninth Circuit. 

No, ——. 
OREGON-WASHINGTON RAILROAD & NAVI- 
GATION COMPANY, a Corporation, 

Plaintiff in Error, 
vs. 


ESTHER ROMI PENSO and BENSOIR PENSO, 


by His Guardian ad Intem, LEON BEN- 
EZRA, 


Defendants in Error. 


vs. Esther Romi Penso et al. 1S 


Writ of Error [Original]. 

United States of America,—ss. 

The President of the United States of America to 
the District Court of the United States for the 
Western District of Washington, Southern Di- 
vision, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment before you between said 
Esther Romi Penso and Bensoir Penso, by his guard- 
jan ad litem Leon Benezyra, plaintiffs, and Oregon- 
Washington Railroad & Navigation Company, a cor- 
poration, defendant, a manifest error hath happened 
to the great damage of said Oregon-Washington 
Railroad & Navigation Company, we being willing 
that such error, if any hath happened, should be 
duly corrected, and full and speedy justice done to 
the defendant aforesaid, in this behalf do command 
you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the rec- 
ord and proceedings aforesaid, with all things con- 
cerning the same, to the Justices of the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, at the courtrooms of said court in the city of 
San Francisco, State of California, together with 
this writ, so that you have the [112] same at said 
place, before the Justices aforesaid, on or before 
the 3d day of February, 1916; that the record and 
proceedings aforesaid being inspected, the said Jus- 
tices of the said Circuit Court of Appeals may cause 
further to be done therein, to correct that error, 
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what of right and according to the law and custom 
of the United States ought to be done. 

WITNESS the Honorable EDWARD D. WHITE, 
Chief Justice of the Supreme Court of the United 
States, this 5th day of January, 1916, and of the In- 
dependence of the United States the one hundred 
and fortieth. 

[Seal] FRANK L. CROSBY, 
Clerk of the District Court of the United States for 

the Western District of Washington. 
By E. C. Ellington, 
Deputy Clerk. 

The foregoing writ is hereby allowed this 5th day 
of January, 1916. 

EDWARD HE. CUSHMAN, 
Judge. [113] 


[Endorsed]: No. ——. In the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. Ore- 
gon-Washington Railroad & Navigation Company, 
a Corporation, Plaintiff in Error, vs. Esther Romi 
Penso et al., Defendants in Error. Writ of Error. 
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In the United States Circut Court of Appeals for 
the Ninth Cireut. 


No. ——. 


OREGON-WASHINGTON RAILROAD & NAVI- 

GATION COMPANY, a Corporation, 
Plaintiff in Error, 
vs. 

ESTHER ROMI PENSO and BENSOIR PENSO, 
by His Guardian ad Intem, LEON BEN- 
EZRA, 

Defendants in Error. 
Citation [Original]. 

United States of America,—ss. 

To Esther Romi Penso and Bensoir Penso: 

You are hereby cited and admonished to be and 
appear at the United States Circuit Court of Ap- 
peals for the Ninth Circuit, within thirty days from 
the date hereof, pursuant to a writ of error filed in 
the clerk’s office of the United States District Court 
for the Western District of Washington, Southern 
Division, wherein Oregon-Washington Railroad & 
Navigation Company, a corporation, is plaintiff in 
error and you are the defendants in error, and show 
cause, if any there be, why the judgment rendered 
against the said plaintiff in error, as in said writ of 
error mentioned, should not be corrected nd why 
speedy justice should not be done to the parties in 
that behalf. 
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WITNESS the Honorable EDWARD D. WHITE, 
Chief Justice of the United States, the 5th day of 
January, in the year of our Lord one thousand nine 
hundred and sixteen, and of the Independence of 
the United States the one hundred and fortieth. 

[Seal] EDWARD E. CUSHMAN, 

District Judge. [114] 

Service of the within citation is hereby acknowl- 
edged, by receipt of copy, this 5th day of January, 
1916. 

iby be CEB ALAA. 
Attorneys for Defendants in Error. [115] 


[| Endorsed]: No. ——. In the United States Cir- 
euit Court of Appeals for the Ninth Circuit. Ore- 
gon-Washington Railroad & Navigation Company, 
a Corporation, Plaintiff in Error, vs. Esther Romi 
Penso et al., Defendants in Error. Citation. 


In the United States Circuit Court of Appeals for 

the Ninth Circuit. 

No. ——. 
OREGON-WASHINGTON RAILROAD & NAVI- 
GATION COMPANY, a Corporation, 

Plaintiff in Error, 
VS. 

ESTHER ROMI PENSO and BENSOIR PENSO, 
by His Guardian ad Litem, LEON BEN- 
EZRA, 

Defendants in Error. 
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Admission of Service [of Citation and Writ of 
Error]. 

We hereby admit service upon us in the Western 
District of Washington, Southern Division, on the 
8th day of January, 1916, of the citation issued in 
the above-entitled court on the 5th day of January, 
1916, and of the writ of error issued in the above 
cause on the oth day of January, 1916, the originals 
of which citation and writ of error are on file in the 
office of the clerk of the District Court of the United 
States for the Western District of Washington, 
Southern Division, at Tacoma, Washington. 

MORGAN and BREWER, and 


A. E. CROSS, 
Attorneys for Defendants in Error. [116] 
[Endorsed]: No. ——. In the United States Cir- 


cuit Court of Appeals for the Ninth Circuit. Ore- 
gon-Washington Railroad & Navigation Company, 
a Corporation, Plaintiff in Error, vs. Esther Romi 
Penso et al., Defendants in Error. Acceptance of 
Service. Filed in the U. 8. District Court, West- 
ern Dist. of Washington, Southern Division. Jan. 
12,1916. Frank L. Crosby, Clerk. By F. M. Harsh- 
berger, Deputy. 
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In the United States Circuit Court of Appeals for 
the Ninth Circuat. 


No. —— 


OREGON-WASHINGTON RAILROAD & NAVI- 
GATION COMPANY, a Corporation, 
Plaintiff in Error, 
VS. 


ESTHER ROMI PENSO and BENSOIR PENSO, 
by His Guardian ad Intem, LEON BEN- 
EZRA, 

Defendants in Error. 


Prayer for Reversal. 

Comes now the Oregon-Washington Railroad & 
Navigation Company, a corporation, the plaintiff in 
error, and prays for a reversal of the judgment of 
the District Court of the United States for the 
Western District of Washington, Southern Division, 
in the action brought by Esther Romi Penso and 
Bensoir Penso by his guardian ad litem, Leon Ben- 
ezra, plaintiffs, and defendants in error, against the 
Oregon-Washington Railroad & Navigation Com- 
pany, a corporation, defendant, and plaintiff in error 
herein, which judgment was entered in the office of 
the clerk of the said court on the 1st day of Novem- 
ber, 1915, and was for the recovery of Twenty-five 
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Hundred Dollars, together with costs and disburse- 


ments of action. 
J.B. BRIDGES, 


BRIDGES & BRUNNER, 
BOGLE, GRAVES, MERRITT & BOGLE, 
SULLIVAN & CHRISTIAN, 
Attorneys for Plaintiff in Error, 1507 National 
Realty Building, Tacoma, Washington. [117] 
[Endorsed]: In the United States Circuit Court 
of Appeals for the Ninth Circuit. Oregon-Washing- 
ton Railroad & Navigation Company, a Corporation, 
Plaintiff in Error, vs. Esther Romi Penso et al., De- 
fendants in Error. Prayer for Reversal. Filed in 
the U.S. District Court, Western Dist. of Washing- 
ton, Southern Division. Jan. 5, 1916. Frank L. 
Crosby, Clerk. By F. M. Harshberger, Deputy. 


[Endorsed]: No. 2739. United States Circuit 
Court of Appeals for the Ninth Circuit. Oregon- 
Washington Railroad & Navigation Company, a Cor- 
poration, Plaintiff in Error, vs. Esther Romi Penso 
and Bensoir Penso, by His Guardian ad Litem, Leon 
Benezra, Defendants in Error. Transcript of Rec- 
ord. Upon Writ of Error to the United States 
District Court of the Western District of Washing- 
ton, Southern Division. 


Filed January 22, 1916. 
F. D. MONCKTON, 


Clerk. 
Clerk of the United States Circuit Court of Appeals 


for the Ninth Circuit. 
By Meredith Sawyer, 


Deputy Clerk. 
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[Certificate of Clerk U.S. District Court to Original 
Exhibits. ] 


United States of America, 
Western District of Washington,—ss. 

I, Frank L. Crosby, Clerk of the United States 
District Court for the Western District of Washing- 
ton, do hereby certify that the enclosed are the origi- 
nal exhibits introduced at the trial in the case of 
Esther Romi Penso and Bensoir Penso, by his guard- 
ian ad litem, Leon Benezra, vs. Oregon-Washington 
Railroad & Navigation Company, a corporation, No. 
1585, in this Court at Tacoma, on behalf of the plain- 
tiff and the defendant, to wit:- 

Plaintiff’s Exhibit 1— Blue-print; 

Plaintiff’s Exhibit 2—Blue-print; 

Plaintiff’s Exhibit 3—Cert. copy Ordinance # 70; 

Plaintiff’s Exhibit 4—Cert. Copy Assignment fran- 
chise, ete. 

Plaintiff’s Exhibit 5—Photo; 

Plaintiff’s Exhibit 6—Photo; 

Plaintiff’s Exhibit 7—Photo; 

Plaintiff’s Exhibit 8—Photo; 

Defendant’s Exhibit ‘‘A’’—Photo; 

Defendant’s Exhibit ‘‘B’’—Photo; 

Defendant’s Exhibit ‘‘C’’—Photo; 

Defendant’s Exhibit ‘‘D’’—Photo; 

Defendant’s Exhibit *‘E’’—Photo; 

Defendant’s Exhibit ‘‘I*’’—Photo; 

Defendant’s Exhibit ‘‘G’’—Photo; 

Defendant’s Exhibit ‘‘H’’—Photo; 
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ATTEST My official signature and the seal of this 
Court, in said District, this 18th day of January, A. 
1D 1ONG. 

[Seal] FRANK L. CROSBY, 

Clerk. 
By E. C. Ellington, 
Deputy Clerk. 
Received Jan. 21, 1916. F. D. Monckton, Clerk. 


[Endorsed]: No. 2739. United States Circuit 
Court of Appeals for the Ninth Cireuit. Oregon- 
Washington Railroad & Navigation Company, a Cor- 
poration, vs. Esther Romi Penso et al. Certificate 
of Clerk U.S. District Court Re Exhibits. Filed 
Jan. 22,1916. EF. D. Monckton, Clerk. 


